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(i) 


STATEMENT OF QUESTIONS PRESENTED | 


| 

1. In an action for the infringement of a patent which was granted 
as a result of a prior civil suit under Sec. 4915R.S., whether the 
Court below in the subsequent infringement action erred in finding that 
the patent was obtained by fraud where the evidence itself on which the 
Court relied in the 4915 suit has never been controverted? 


2. In the circumstances stated in question 1, whether the Court 
below erred in finding that the patent was obtained by fraud because of 
the argument of counsel for applicants in the prior 4915 suit that the 
evidence showed that "'to-day the only mop that is being used is the 
glass roofing mop" where, in view of after-acquired knowledge and in 
the subsequent infringement action, it was established that at the time 


counsel was speaking the glass roofing mop had gone into general use 


throughout the United States but was not the “only” mop being used ? 


3. In the circumstances stated in question 1, whether the Court 
below erred in finding that the patent was obtained by fraud because of 
the testimony of Mr. Hatz, one of the joint inventors, at the time of 
the 4915 suit, as follows: "Mr. Hatz, to-day what is the mop head 
which is meeting with universal use throughout the roofing industry ? 
A. They all use glass. In fact, I had trouble getting cotton", where 
such testimony was true insofar as Mr. Hatz’ knowledge was con- 


cerned ? 


4. In the circumstances stated in question 1, whether the Court 
below erred in finding that the patent was obtained by fraud because 
Judge McLaughlin, in the prior 4915 suit, found from the evidence 
that "The spun glass roofing mop has been universally adopted by the 
roofing industry and has rendered the old cotton mop obsolete", where 
the evidence showed that such mop had been generally adopted through- 
out the United States and had rendered the old cotton mop antiquated ? 





(il) 


0. Whether the degree of commercial success of an article of 


manufacture is determinative of patentability ? 


6. Whether the Court below erred in refusing to receive in evi- 
dence a letter dated March 8, 1947, signed by an officer of defendant 
company, showing that the defendant itself recognized the essential 


novelty of the invention in suit long before the patent was granted and 


planned to at once exploit the same universally, i.e., generally within 
and throughout the United States, without right or authority to do so? 


7. Whether the patent in suit is invalid in view of the prior art 


relied upon by defendant. 


8. Whether the patent in suit is invalid because the invention 
described therein was obvious to a person skilled in the art at the time 


the invention was made ? 


9. Whether the defendant infringed or contributorily infringed 
the patent in suit. 


10. Whether the Court below erred in refusing to permit plaintiff 
to adduce evidence of infringing conduct by defendant prior to the grant 


of the patent in suit ? 





JURISDICTIONAL STATEMENT ° 


+ STATUTES INVOLVED ° 


STATEMENT OF POINTS 1 * * &@ 


STATEMENT OF THE CASE . . . . 


SUMMARY OF ARGUMENT . » « *® 


ARGUMENT: 


v I ¢ 


Il. 


III. 


[V. 


CONCLUSION ._ © 8» © © #© © © -« 


Fraud Is Not A Defense In A Suit For The Infringement 
Of U.S. Letters Patent . *« % 


In An Action For The Infringement Of U.S. Letters 
Patent Which Was Granted As A Result Of A Prior Suit 
Under Section 4915 R.S,, The Argument Of Counsel} In 
The Prior Suit Cannot Be Made The Basis For Dismissing 
The Infringement Action, Even Though Such Argument 

Is Fallacious, Where Such Argument Is Predicated Entirely 
On Evidence Which Was Before The Court . 


Fraud In An Action For The Infringement Of U.S, Letters 
Patent Which Was Granted As A Result Of A Prior Suit 
Under Section 4915 R.S, Cannot Be Based On The Testi- 
mony Of One Of The Joint Inventors Whose Testimony 

Was Truthful Insofar As His Own Knowledge Was Concemed 


It Was Error For The Court Below To Find Fraud In The 
Procurement Of The Patent In Suit On The Basis That The 
Trial Court In Its Opinion In The Prior 4915 Suit Said That 
"The Spun Glass Roofing Mop Has Been Universally Adopted 
By The Roofing Industry And Has Rendered The Old Cotton 
Mop Obsolete” Because Such Finding Was Fully Supported 
By The Evidence Then Before The Court And Is Correct In 
View Of The Evidence Subsequently Adduced In The Case 
AtBar , - - 3 n 


The Patent In Suit Is Presumptively Valid . 


Plaintiff's Invention Is Not Suggested By The Prior Art ‘ 


The Invention In Suit Was Not Obvious At The Time It 
Was Made ‘ ‘i a ‘ ‘ e 


The Defendant Directly And Contributorily Infringes The 
Patent In Suit a 


It Was Error For The Court Below To Exclude Evidence Of 
The Infringing Conduct Of The Defendant Prior To The 
Grant Of The Patent In Suit Showing The Intention Of The 
Defendant To Itself Infringe And Induce Others To Infringe 
The Patent After It Was Granted ee ee 
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UNITED STATES COURT OF APPEALS 
For the District of Columbia Circuit : 


No. 14, 730 


HALORO, INC., ! 
Appellant, 


Vv. 


OWENS-CORNING FIBERGLAS CORP. , | 
Appellee | 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF COLUMBIA 


BRIEF FOR APPELLANT 


JURISDICTIONAL STATEMENT 


This is an appeal from a judgment of the Court below, dated 
August 11, 1958, in favor of defendant and against plaintiff for the 
reasons set forth in the Findings of Fact and Conclusions of Law 
entered herein on August 11, 1958. This appeal was noted on Septem- 
ber 4, 1958. Jurisdiction is invoked by virtue of Title 28, UU, &. Ses 
Section 1291. | 








STATEMENT OF THE CASE 


Claiming infringement, this suit was brought under the patent 


laws of the United States by the plaintiff, Haloro, Inc., against the 4 
defendant, Owens-Corning Fiberglas Corporation, for infringing and j 
contributorily infringing U. S. Letters Patent No. 2,671,922, granted “ 


March 16, 1954, to plaintiff as assigneee on an application filed Janu- 
ary 22, 1946, by Frank K. Lower and Thomas R. Hatz, for a Spun | 
Glass Roofing Mop. The patent was granted as a result of civil action 
No. 1145-53 brought under the provisions of Section 4915 R.S. in the 
lower Court. In that action the Court found the invention patentable 
(JA 153). 





In the case at bar, the lower Court entered a decree for the 
defendant, dismissing the suit on the ground of alleged fraud in the 
procurement of the patent, as set forth in its Memorandum Opinion 
(JA 157) and Findings of Fact and Conclusions of Law (JA 163). 
Although such Findings and Conclusions do not pertain to the questions 
of validity of the patent in suit and infringement, such matters will be 
discussed in this brief because the joint appendix is not limited to 
testimony and evidence relating exclusively to the question of fraud. 


STATUTES INVOLVED 


28 U.S.C, 1291. Court of Appeals. Jurisdiction. Final 


Decisions of District Courts. 


The courts of appeal shall have jurisdiction 
of appeals from all final decisions of the district 
courts of the United States * * *", 


35 U.S.C. 103. Conditions For Patentability: Non-Obvious 
Subject Matter. 


A patent may not be obtained though the in- 
vention is not identically disclosed or described 
as set forth in section 102 of this title, if the dif- 
ferences between the subject matter sought to be 
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| 
patented and the prior art are such that the © 
subject matter as a whole would have been | 
obvious at the time the invention was made 
to a person having ordinary skill in the art | 
to which said subject matter pertains. Pat-: 
entability shall not be negatived by the man-| 
ner in which the invention was made". | 
(Underscoring added. ) 












35 U.S.C. 271. Infringement of Patent. 


(a) Except as otherwise provided in : 
this title, whoever without authority makes, , 
uses or sells any patented invention, within | 
the United States during the term of the pat- 
ent therefor, infringes the patent. | 








(b) Whoever actively induces infringe-_ 
o ment of a patent shall be liable as an infringer. 
| 






(c) Whoever sells a component of a pat- 
Pp ented machine, manufacture, combination or 
! composition, or a material or apparatus for : 
use in practicing a patented process, consti- 
ay tuting a material part of the invention, know- 
ing the same to be especially made or especi- 
ally adapted for use in an infringement of such 
patent, and not a Staple article or commodity 
of commerce suitable for substantial nonin- | 
fringing use, shall be liable asa bontetontary 

















. | infringer. 
* * * 
_ | 35 U.S.C. 282. Presumption of Validity, Defenses. 


A patent shall be presumed valid. The 
burden of establishing invalidity of a patent 


shall rest on a party asserting it. * * * 


. Sec. 4915 R. S. 35 U.S.C. 63. Bill In Equity To Obtain 
Patent. 


> Whenever a patent on application is re- | 
fused by the Board of Appeals * * *, the 
applicant, * * *, may have remedy by bill 
= in equity * * *", 


STATEMENT OF POINTS 


1. Fraud is not a defense in a suit for the infringement of U.S. 
Letters Patent. . 


2. In an action for the infringement of U.S. Letters Patent which 
was granted as a result of a prior suit under Section 4915 R. S., the 
argument of counsel in the prior suit can not be made the basis for dis- 
missing the subsequent infringement action, even though such argument 
is fallacious, where such argument is predicated entirely on evidence 


which was before the Court. 


3. Fraud in an action for the infringement of U.S. Letters Patent 
which was granted as a result of a prior suit under Section 4915 R.S. 
can not be based on the testimony of one of the joint inventors whose 


testimony was truthful insofar as his own knowledge was concerned. 


4. It was error for the Court below to find fraud in the procure- 
ment of the patent in suit on the basis that the trial Court in its opinion 
in the prior 4915 suit held that ''The spun glass roofing mop has been 
universally adopted by the roofing industry and has rendered the old 
cotton mop obsolete'’ because such finding was fully supported by the 
evidence then before the Court and is correct in view of the evidence 


subsequently adduced in the case at bar. 
9. The patent in suit is presumptively valid. 
6. Plaintiff's invention is not suggested by the prior art. 


7. The invention in suit was not obvious at the time it was 


made. 


8. The defendant directly and contributorily infringes the 
patent in suit. 


9. It was error for the Court below to exclude evidence of 
the infringing conduct of the defendant prior to the grant of the patent 





LE IMPS PLES 


5) 





in Suit Showing the intention of the defendant to itself infringe and to 


induce others to infringe the patent after it was granted. 


t 
| 





SUMMARY OF ARGUMENT 


The statute makes no provision for the defense of a patent in- 
fringement suit on the ground of fraud. Electro-Bleaching Co. v. 
P. Eng. Co., 8 F. 2d 890, aff'd. 12 F. 511, cert. denied, 47S. Ct. 
239, 273 U.S. 728, 71 L. Ed. 862. The cases relied upon by the 
Court below in dismissing the suit at bar are not in point. They are: 
Hazel-Atlas v. Hartford Empire Co., 322 U.S. 238; Keystone Vv. 
Excavator, 290 U.S. 240, and Precision v. Automotive, 324 U.S. 
806. These cases hold that a Court may dismiss an infringement 
action if fraud is actually proved, as on the grounds of forgery, sup- 
pression of evidence, or perjury. No such frauds were attempted 
to be proved in the case at bar, the alleged fraud consisting exclu- 
sively of an inaccurate deduction from the evidence of counsel for 





applicants in a prior suit under Sec. 4915 R.S. brought to obtain the 


patent in suit. 


The rule is well established both in State and Federal Courts 
that fraud is never proved merely because counsel for one of the 
parties makes an exaggerated statement with respect to the evidence 
or draws an erroneous conclusion from the evidence. When counsel 
for the applicants in the prior 4915 suit argued that certain affidavits 
and advertisements before the Court forming part of the file of the 
application for patent which matured into the patent in suit (PX 1, JA 169-184) 
showed that the mop or tool applicator claimed therein had been 
universally adopted and was the only mop then in use, when in fact 
such mop, as it developed in the case at bar, had gone into wide-spread 
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or general use within and throughout the United States but was not 
exclusively used, his argument was legitimate. The Court trying the 
case may be presumed to have evaluated the evidence in connection 
with the commercial success of the mop apart from the argument of 
counsel. Pickford v. Hudson, 32 App. D.C. 488; Perry v. District 
Amusement Corp., 114 F. 2d 484, 485; 72 App. D.C. 323. More- 
over, the inaccurate statement that the fiberglas mop was the only 
mop being used is immaterial because the argument related to the 
commercial success of the mop, and the degree of commercial suc- 


cess is of no consequence in determining patentability. 


The foregoing argument of counsel may not be foisted on his 
client, Hatz, who was one of the joint inventors, to make Hatz a per- 
jurer, when Hatz told the truth as he understood the truth. 


The defendant's conduct in nationally advertising its fiberglas 
mop yarn and inducing others to use it before the grant of the patent 
in suit shows intent to infringe and to induce others to infringe after 
the patent was granted, and it was error for the Court to exclude such 
evidence as it relates to the defendant's infringing conduct prior to the 
grant of the patent. Jones v. Radio Corp. of America, 131 F. Supp. 82. 


The facts of infringement and contributory infringement are not | 


seriously contested as we now understand the matter. 


The patent in suit is presumptively valid, 35 U.S.C. 281, and 
that presumption is strengthened because the patentability of the inven- 
tion has been adjudicated in the prior 4915 action. Also, defendant 
adopted the invention shortly after it was made, widely advertised its 


virtues and induced others to infringe. 


The twenty or more prior art references relied upon by defen- 


dant do not suggest the invention, and the very number cited weakens 
the argument of anticipation. Hoeltke v. C. M. Kemp Co., 80 F. 2d 912. 
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Moreover, the defendant maintains a great research laboratory con- 
ducting researches for new uses for fiberglas and failed to find the 
use disclosed and claimed by the patent in suit. Knowledge after the 





event avails nothing. Diamond Rubber Co. v. Consolidated Rubber 
Tire Co., 220 U.S. 428. | 


A deliberate attempt has been made in the case to confuse the 


issue by shifting the meaning of terms. It has been charged and, we 
think, proved that defendant produced a fiberglas yarn specially de- 
signed for making mops for spreading hot asphaltum on roofs. In 
denying the charge, defendant attempted to show that its yarn was 
adapted for many purposes, but on cross-examination the defendant's 
witness was constrained to admit that he was talking about the raw 
material or exceedingly fine basic filaments (less in diameter than 
one-one hundredth of the diameter of the average human hair) used 

to form strands out of which the yarn was made. Defendant does not 


contend that it invented the filaments. | 
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ARGUMENT 


Point I 


FRAUD IS NOT A DEFENSE IN A SUIT FOR THE 
INFRINGEMENT OF U.S. LETTERS PATENT 

The statute, 35 U.S.C. 282, specifies the defenses which may be 
interposed in a suit for infringement, and fraud is not one of them. It 
has been repeatedly held that a patent may not be impeached in a col- 
lateral proceeding but only by the Government in a complaint brought 
for that purpose. Western Glass Co. v. Schmertz Wire Glass Co., 185 
F. 788, 791, 109 C.C.A. 1, and Electro-Bleaching Co. v. P. Eng. Co., 
8 F. 2d 890, aff'd. 12 F.2d 511, cert. denied 47 S. Ct. 239, 273 U.S. 728, 
71 L. Ed. 862. The latter case is particularly pertinent because it so 


closely parallels the main facts of the case at bar. 


In the Electro case, the defendant offered in evidence the file 
wrapper and contents of the patent in suit, and contended that the ex- 
aminer was misled when he found as follows: 

"Upon a careful reconsideration of the 
remarks accompanying the above-cited amend- 
ment, the examiner has arrived at the conclu- 
sion that the process claimed discloses such 
an increased degree of utility over the methods 
set forth in the references as to justify the 
allowance of the claims of this application." 

The Court held that if the defendant seeks to set aside the patent 
as having been obtained by fraud or deceit, this is not the proper action 
in which to tender that issue; but, if defendant contends that the process 
claimed does not disclose markedly increased degree of utility over the 
methods of the prior art, then I must disagree. The Court found that the 
patented method possessed many advantages over the methods of the 


prior art. 


9 
The application of this case to the one at bar is manifest. 


There is no evidence in this case that the patented mop is not 
markedly superior to anything revealed by the prior art, and the de- 
fendant itself through national advertising repeatedly extolled its 


virtues, 


In this connection, Mr.Schaffer, counsel for defendant, represented 


to the Court during the trial of this case (JA 109), - 


"that it makes no difference in the final analysis, 
whether or not Mr. Hatz knew that was true or 
untrue. The fact is that he testified and this 
Court found facts which are shown by Mr. Hatz' 
own testimony were not true. This is the final 
thing. The judgment of this Court was based on 
an assumed fact that Mr. Hatz now admits wasn't 
true, and to justify him in saying what he said 
doesn't make the fact true. Counsel can't prove 
the truth of the fact by showing that Mr. Hatz 
was misled by advertisements." | 
The advertisements referred to were, for the most part, the de- 


fendant's advertisements (PX 1,.JA 29, 107-115). 


Counsel for defendant was trying desperately to establish fraud. 
His version of the law on the subject, we contend, is not the law and 
never has been, and his assertion that Mr. Hatz made untruthful state- 
ments distorts facts, as we will show, and his contention that Mr. Hatz' 
statements could or did mislead the Court is nothing more, we submit, 


than an unwarranted assumption. 


In all cases of fraud in patent infringement suits of which we are 
aware, the case was thrown out of court by dismissal of the action on 
the ground that scienter was involved and, therefore, the party respon- 
sible was not in court with clean hands. And in every such case 
scienter was actually proved. For example, in Hazel-Atlas v. Hart- 
ford Empire Co., 322 U. S. 238, it was proved by competent evidence 
that a false signature was procured to a document which was filed in 
the Patent Office to secure the grant of the patent. : 
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Similarly, in Keystone v. Excavator, 290 U.S. 240, it was proved 


that the party corruptly suppressed evidence. * 


Likewise, in Precision v. Automotive, 324 U.S. 806, it was proved 
that the guilty party committed perjury in connection with vital dates in 
an interference proceeding instituted for the purpose of determining the «€ 


question of priority of invention between different parties. 


The Court below, in its opinion (JA 162), relied heavily on the 
cases just cited and particularly on comments of the Court in the 
Precision Instrument case, without considering the principle underlying 
the decision, and thereby seemed to imply that Mr. Hatz had committed 
perjury in the 4915 suit. There is no proof that he did. That he did not 
do so will be discussed under Point III of this brief. 


Point II 


IN AN ACTION FOR THE INFRINGEMENT OF U.S. 

LETTERS PATENT WHICH WAS GRANTED AS A 

RESULT OF A PRIOR SUIT UNDER SECTION 4915 

R. S., THE ARGUMENT OF COUNSEL IN THE PRIOR 

SUIT CANNOT BE MADE THE BASIS FOR DISMISSING 

THE INFRINGEMENT ACTION, EVEN THOUGH SUCH 

ARGUMENT IS FALLACIOUS, WHERE SUCH ARGU- 

MENT IS PREDICATED ENTIRELY ON EVIDENCE “ 

WHICH WAS BEFORE THE COURT. 

On this subject we desire to point out that the Court below quoted at 

length from the decision of the Patent Office Board of Appeals (JA 157). 
It is submitted that the decision of such Board is wholly irrelevant. 
There is no contention in this case that the Board was misled by any- 
thing the applicants said or did. Defendant here argues only that the 
Court below was deceived in the 4915 suit. It was for the very reason 
that the Board refused to grant the patent that the suit under Sec. 4915 


R. S. was instituted, wherein the Board was reversed. 


The lower Court in the case at bar then proceeded to state that - 





t 
y 
& 
* 
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"The pattern of the plaintiffs’ case is re- 
flected in plaintiffs' trial brief filed in the 4915 
proceeding, in which counsel for plaintiffs, 
summarizing their contentions, said: 


"Stating the proposition in simple English, 
the basic question is whether or not this accom- 
plishment of the plaintiffs is to be construed as 
falling within the general rule, holding that: the 
simple substitution of material does not amount 
to invention or whether it is to be brought into 
that class of exceptions wherein the facts indi- 

_cate that a startling and unexpected result has 
been achieved’."' ! 


It is difficult to see how counsel could have been more candid, or 
more correct, for the question of patentability turned solely on the 
question of whether a mere substitution of material was involved. That 
question was decided in the 4915 suit in favor of plaintiff and contrary 


to the Board's ruling, in accordance with a long line of decisions hold- 








ing that if the substitution of materials involved either (1) a new mode 
of construction, or (2) if it developed new properties and uses of the 
article made, or (3) if it effected the first practical success in the art 
in which the substitution is made, or (4) if it resulted in increased 
efficiency or resulted in a decided saving in cost of operation, or (5) 
where the excellence of the material substituted could not be known 





beforehand, and where practice shows its superiority to consist not only 
in greater cheapness and greater durability, but also more efficient ac- 
tion, the substitution of a superior for an inferior material amounts to 
invention. Smith v. Dental Vulcanite Co., 93 U.S. 486, 493, 21 L. Ed. 
952, 954; Edison Electric Light Co. v. U. S. Electric Lighting Co., 52 F. 
300; Houston v. Barrett, 23 F. 2d 907, 908; George Frost Co. v. Cohn, 
119 F. 505; Dalton v. Nelson, 13 Blatch. 357; Celluloid Mfg. Co. v. 


American Zylonite Co., 35 F. 301; Celluloid Mfg. Co. v. Crane Chemi- 


cal Co., 36 F. 110; King v. Anderson, 90 F. 500. | 


It should be noted that the lower Court made no finding that the 
substitution of material in the case at bar did not amount to invention. 
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If it had done so, it would have reversed Judge McLaughlin in the 4915 


suit. ° 


The trial Court then further quoted from the brief filed by appli- 


cant's attorney in the 4915 suit as follows: 


"On the subject of commercial success of 
the glass mop, after referring to the decision 
of the Patent Office as being due to the Patent 
Office basic misconceptions, plaintiffs’ brief 
went on to say: 


"'Tf it were doubtful they would be forced 
under the prevailing law to resolve the doubt 
in favor of the plaintiffs, because of this com- 
mercial success which has undeniably been 
established. It is believed that this commer- 
cial success of the invention will be further 
established beyond all question of contradiction 
at the trial by testimony which will show that : 
the old cotton mop head has been rendered com- 
pletely obsolete and the only mop which is now > y 
being used throughout the roofing industry in- > 
cludes the mop head of spun glass fibre'." 
Perhaps it would not be out of place to say that commercial suc- 
cess of a patented device is merely evidence of utility, the degree or 
extent of commercial success being immaterial. It has been held that 
in a suit for infringement, the fact of infringement, if shown, may be 
accepted as evidence of utility as against defendant. Flintkote Co. v. 
Nat. Asbestos Mfg. Co., 52 F. 2d 719, 721; Steinfur Patents Corp. v. 
J. Meyerson, Inc., 56 F. 2d 372, 379, and it has even been held that the 
defendant is estopped to deny utility, his infringement amounting to an 
admission of utility. Boyce et al. v. Stewart-Warner Speedometer 
Corp., 220 F. 118, 126; Dunkley Co. v. Central California Canneries, 
7 F. 2d 972, 976; Seymour v. Ford Motor Co., 44 F. 2d 306, 308. The 
presumption of utility is strengthened where the defendant copies and 
uses the patented device. Nestle-Le-Mur v. Eugene, 55 F. 2d 854. 
And where, as in the case at bar, the defendant itself represents the 


invention to be useful, it is strong proof of utility. Dalton Adding Mach. 
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Co. v. Rockford Milling Mach. Co., 253 F. 187, 190, aff'd 267 F. 422. 


Moreover, the argument of counsel quoted above is factually cor- 










rect because the mop head used throughout the roofing industry did 
include the glass mop. All of the witnesses, including defendant's, so 
‘ testified. However, it turns out that when counsel in the 4915 suit 
made the following argument, quoted by the Court below, his statement 


was not literally true in an immaterial respect, viz: 




















"If it please your Honor, I want to show 
the present state of the roofing industry; that 

| today the only mop that is being used is the 

2 4 glass roofing mop, and that I have letters and 
advertisements and circulars here, some from 
the subsidiaries of the Owens- -Corning Glass 
Company, showing that it is being sold from 
California through Chicago, St. Louis, Atlanta, 
Georgia, and the East, showing that it has been 
universally adopted. It has brought a complete 
revolution in the roofing industry." 


The glass mop was not the only mop being used. | 


Still quoting from the opinion, the trial Court said - 


"Subsequently, counsel for plaintiffs in 
argument to the Court, referred to affidavits 





| filed in the Patent Office, and said: : 
! "'These affidavits show that the only chop 
= which is today being used in the roofing a al 


try is a spun glass mop'." 


n ¥ Likewise, the affidavits do not show that the only mop i. used was 
the glass mop. Apparently, the Court below overlooked the fact that in 
the amendment and argument filed in the application (PX 1) on August 5, 
1948, the same attorney called attention to the fact that the affidavits 
spoke for themselves (JA174). This was the very application then 

we being considered by the Court. 


The circulars, advertisements and affidavits referred to form a 
part of the file leading to the grant of the patent in suit (PX 1) and such 
affidavits are included in the joint appendix (JA 169-184. Not any of the 
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facts recited in those affidavits have ever been controverted. All of 
the affidavits relate to the high degree of utility of the glass mop and 


its acceptance by the trade, but not any of them aver that the glass mop 


is the only mop being used in the roofing industry. 


All of this evidence was before the Court in the 4915 suit, and we 
prefer to believe that the Court evaluated such evidence apart from 
any argument. When counsel for the applicants argued from this evi- 
dence in the 4915 suit that it proved that the only mop being used was 
the glass roofing mop, the question arises as to whether such argument 


was permissible? We contend that it was. 


We can find no case or treatise that holds an attorney may not 
comment on and draw deductions and conclusions from the evidence 


with almost no restrictions. 
In Corpus Juris, Vol. 64, p. 249, it is stated that - 


"LATITUDE IN ARGUMENT. Counsel has 
great latitude in argument subject, however, to 
the regulation of, and control by, the Court, 
whose duty it is to confine arguments within 
proper bounds. However, the logical propriety 
of counsel's arguments is not a matter for the 
Court's concern. Thus counsel may indulge in 
impassioned bursts of oratory, or what he may 
consider oratory, so long as he introduces no 
new facts not disclosed by the evidence, and he 
may rise to picturesque language or may resort 
to poetry. Moreover, it has been held that he 
may even shed tears during the argument, the 
only limitation on this right being that they must 
not be indulged in to such excess as to delay the 
business of the Court. Mere exaggeration is not 
necessarily improper, and if the evidence war- 
rants it, he may make vituperative remarks or 
use inflammatory language * * *" 


And in Corpus Juris Secundum, Vol. 88, p. 356, it is stated that - 
"Counsel may state and comment on all 


proper inferences from the evidence, anda 
great variety of particular deductions and 
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inferences have been held proper or not error 

in the light of particular facts of a case. Coun- 

sel is allowed much latitude in drawing and 

! arguing inferences from the evidence; he may 

» | draw conclusions from the evidence in his own 
system of reasoning, although such inferences 
as stated by counsel are inconclusive, im-. 

an probable, illogical, erroneous, or even absurd, 

unless such conclusions are couched in language 

transcending the bounds of legitimate argument. 

Counsel may draw an inference from the evi- 

: dence although the inference is contrary to. 
, other evidence * * *", | 


Under these headings a great many cases were cited, both in the 
State and Federal Courts. Among them were the following: 


x 4 B.. S, Meyer v. Capital Transit Co., Mun. Cti, 
| 32 A. 2d 392; | 
a il. Reinmueller v.Chicago Motor Coach Co. - 


93 N. E. 2d 120, 341 Dl. App. 178; 
Gascoigne v. Met. W. Side Elevated By 
Co., 143 Tl. App. 18, 16 An. Case 115; 


Mo. Raymore v. Kansas City Public Service 
Co., 141 S. W. 2d 103; 
. Fischer v. Kansas City Public Service | 
| Co., Co., 19 S. W. 500; 
~ Tex. Thornburg v. Manskey, 219 S. W. 2d 720: 


Prather v. McClelland, 28 S. W. 94; 
Heard v. Heard, 272 S. W. 501; 


Iowa Lawyer v. Stansell, 250 N. W. 887, 
217 Ia. 111; 


Ga. Seaboard Air Line Ry. v. Horning, 89 | 
: S. E. 493, 18 Ga. App. 396; | 
. Horn v. Towson, 135 S. E. "487; 


Ky. Louisville Gas Co. v. Kentucky Heating 
> Co., 111 S. W. 374, 132 Ky. 435, 33 By. 


Law Rep. 912. 


"4g Cases on the subject have also been rendered by the District of 


Columbia Courts, as follows: | 
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Pickford v. Hudson, 32 App. D.C. 488; 


Perry v. Dist. Amusement Corp., 114 F. 2d 484, 
485, 72 App. D. C. 323. 


A few extracts are made from the opinions of the Courts in some 
of the cases cited above, which will suffice to show the rule of law on 


this point. 
In the Reinmueller case, the Court said: 


"This Court has said more than once that, 
in arguing cases to the jury, attorneys must be 
allowed to make reasonable comments upon the 
evidence. The interest of public justice re- 
quires that counsel should not be subject to un- 
reasonable restrictions in that regard." 


In the Raymore case, the Court said: 


"It is first insisted that it was error for 
the Court to permit counsel for plaintiff to 
state to the jury that his client was entitled to 
a verdict under the uncontested evidence when 
such was not the case. However that may be, 
counsel in arguing a case to the jury is givena 
wide latitude in discussing the facts, and even 
though his conclusions drawn from the evidence 
may not be logical, the argument is not improper 
for that reason. As was stated in Atkinson v. 
United Ry. Co., 286 N. W. 634, 639, 228 S. W. 483, 
484, 'If the Court should reverse every case 
where a lawyer made an unsound argument or 
draw an unwarranted conclusion from given prem- 
ises, few cases would stand the test'."” 


In the Fischer case, the Court quoted from Yazoo and Mississippi 
Vatey R. R. Co. v. Rivers, 93 Miss. 557, 46 So. 705, 706, as follows: 


"The twelve men who sit in the jury box 
are presumed to be men of common sense, 
honest, and desirous only of trying the case ac- 
cording to law and the evidence, not according 
to remarks of counsel, wise or foolish." 


Wl 
i 
; 
? 
‘ 
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In the Prather case, it was held that - 

"Under the rule that latitude must be allowed 
in argument, it is difficult in some cases for a 
Court to limit it, and determine what is not argu- 
ment deductible from the testimony, and what are 
merely exaggerated deductions from the testimony. 
When it is not based on some reasonable view of 
the testimony, it is not permissible; but, when it is 
mere exaggeration of a feature of the case upon 


which there is testimony, the Court cannot inter- 
fere." ! 


Similarly, in the Gascoigne case, it was held that a judgment will 
not be set aside because plaintiff's counsel argued that from the facts 
proved by the evidence a conclusion followed that was not a proper con- 

| 


clusion from the facts. 


The Heard case holds that in argument, counsel may draw from 
the facts in evidence every legitimate inference deductible therefrom, 
and may argue any hypothesis supported by the evidence, though there 


is evidence to the contrary. 


The same rule obtains in Georgia. In the Horn case, it was held 


that counsel may state as proved about which the evidence is conflicting. 


This general rule is followed in Kentucky. In the Louisville Gas 
Co. case, it was held that although it is never the privilege of counsel 
to state in the argument, as a matter of fact, anything which is not in 
evidence, yet he may with perfect propriety discuss such facts as are 
in evidence, without limit or restriction, and so long as he confines 
himself to the evidence and its application to the law, as given by the 


Court, his conduct is not open to criticism. 


The rule is the same in the District of Columbia. ‘This Court has 
ruled that counsel has wide latitude in commenting on evidence but may 
not go beyond it. Pickford v. Hudson, Perry v. District Amusement 
Corp., both cited. i 
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Other decisions might be cited to the same effect, but the fore- 


going clearly show that the rule is based on reason and appears to be 


invariably enforced by Courts of last resort. It is therefore urged that 
the decision of the trial Court should be reversed because of the error 
of the trial Court in holding that the argument of counsel, which re- 
volved around and grew out of the evidence before such Court, consti- 
tuted fraud in obtaining the patent in suit, and in dismissing the suit on 


that ground. 


Point II 


FRAUD IN AN ACTION FOR THE INFRINGEMENT OF 
U. S. LETTERS PATENT WHICH WAS GRANTED AS 
A RESULT OF A PRIOR SUIT UNDER SECTION 4915 
R. S. CANNOT BE BASED ON THE TESTIMONY OF 
ONE OF THE JOINT INVENTORS WHOSE TESTIMONY 
WAS TRUTHFUL INSOFAR AS HIS OWN KNOW LEDGE 
WAS CONCERNED. 


The Court below, in its opinion (JA 159 ), quoted the testimony 
of Mr. Hatz, one of the joint inventors, as follows: 
"Q. Mr. Hatz, today what is the mop head 
which is meeting with universal use throughout 
the roofing industry? A. They all use glass. 
In fact I had trouble getting cotton." 
Thereupon, the Court linked this testimony with the argument of coun- 
sel that the evidence showed that the only mop being used was the glass 
mop. By so linking Hatz' testimony with his attorney's argument, the 
trial Court seems to have inferred that Hatz and his attorney had con- 
spired to deceive Judge McLaughlin in the 4915 suit because the Court 
below characterized the testimony and argument as a "pattern."’ Surely, 
conspiracy requires more proof than that! Mr. Hatz never said that the 
only mop being used was the glass mop. His testimony was that insofar 
as he knew and within his experience they all used glass, and his testi- 
mony that "they all use glass" has not been contradicted, although some 
roofers use cotton. Certainly, no willful deception is present when a 
witness testifies as to what he knows or thinks he knows. 
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As substantiating Hatz' earlier testimony, the witness Patterson 


. | testified that he had used glass since 1945 (JA 119) and the witness 
— Wilson testified that there was no market for cotton mops (JA 117). 
q | These witnesses operated in Hatz' territory. Moreover, defendant it- 


self admits in its answer to the complaint (JA 15-16) that "within six 
years last past, and before the commencement of this suit, it has sold 
fiberglass yarn cut to length for mop making purposes and has adver- 
tised on a national scale for several years in printed advertisem ents 


« | that it, the defendant, was in the business of selling such yarn." 
| 


Hatz knew that early in 1946 the defendant began to advertise its 
fiberglas mop yarn for mop making purposes on a national scale. One 
such advertisement (PX 16, JA 110-111) is entitled "How to Assemble a 
a Fiberglas Roofing Mop," on page 2 of which is stated "universal accep- 
tance by manufacturers, contractors and roofers confirm the unusual 
characteristics of fiber glass mop yarn."" Mr. Hatz testified (JA 111) 
that this circular influenced his judgment that fiberglas roofing mops 
had met with universal acceptance. He also testified that the adver- 
tisements filed as exhibits in the Patent Office and included in the file 
wrapper (PX 1) of the patent in suit influenced his judgment in that 
_ respect (JA 111-113). 


Most of these advertisements were by defendant and were ob- 
i viously intended for defendant's benefit. Defendant tried to sweep them 
aside by saying they were by copy writers (JA 30). Those advertise- 
Rae ments were either true or false, and if they were false ! designed to 
dupe the public - it seems less than praiseworthy for the defendant to 
contend here that Hatz, as a member of the public and believing the 

{ statements contained in them because of his own experience and faith 
in the defendant company,should be made the victim of defendant's 


wrongdoing and thus enable defendant to reap where it has not sown. 
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Point IV 


IT WAS ERROR FOR THE COURT BELOW TO FIND 
FRAUD IN THE PROCUREMENT OF THE PATENT 

IN SUIT ON THE BASIS THAT THE TRIAL COURT 

IN ITS OPINION IN THE PRIOR 4915 SUIT SAID THAT 
"THE SPUN GLASS ROOFING MOP HAS BEEN UNI- 
VERSALLY ADOPTED BY THE ROOFING INDUSTRY 
AND HAS RENDERED THE OLD COTTON MOP OB- 
SOLETE" BECAUSE SUCH FINDING WAS FULLY 
SUPPORTED BY THE EVIDENCE THEN BEFORE THE 
COURT AND IS CORRECT IN VIEW OF THE EVIDENCE 
SUBSEQUENTLY ADDUCED IN THE CASE AT BAR 


The purpose of words is to convey ideas. The defendant would 


have this Court believe that the trial Court in the 4915 suit entertained 
the idea that the patented mop exceeded Sputnik in that it had gone into 
use throughout the entire universe and was exclusively - not universally - 
used throughout the universe. This, we contend, is stretching the mean- 
ing of words to the breaking point, and gives Judge McLaughlin little 
credit for his ability either to weigh evidence or of his knowledge of the 


English language. 


Dictionaries do not actually define words so that the definitions 
stand for all time because words constantly change in meanings. The 
most dictionaries can do or attempt to do is to state the prevalent use 
of words to convey thought or to explain relationships. According to 
Webster's New International Dictionary of the English language, 2d Ed., 
published by G. and C. Merriam Co., Springfield, Mass., 1958, the 
word "obsolete" is currently used in the sense of out of date, as an 
obsolete machine, road, ship, or theory. Synonyms are "antiquated" 
and "'old-fashioned"’. 


The word "universal", in logic, connotes "general" as opposed to 


"particular". An obsolete meaning of the word is "completing the total". 


Judge McLaughlin's statement that "The spun glass roofing mop 
has been universally adopted by the roofing industry and has rendered 


the old cotton mop obsolete" is as accurate, from the standpoint of 
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conveying ideas, as a statement that electric lamps have been universal- 
ly adopted and have rendered other means of illuminatidn obsolete not- 
withstanding the fact that it is common knowledge that candles, coal oil 
lamps and gas lights are still used. Moreover, it is as accurate from 
the standpoint of conveying ideas as a statement that automotive vehicles 
have been universally adopted and have rendered the use of horses 
obsolete, although horses are still used on farms within ten miles of 

the District of Columbia. , 


What the Court found in the 4915 suit and the thought it intended 
to convey, we submit, was that spun glass roofing mop has been gener- 
ally adopted and has rendered the old cotton mops antiqua uated, out-of- 
date, old-fashioned. 


To sustain its decision, it is pointed out that it was not necessary 
for the Court to find more than that the new mop was commercially 
successful, as has been discussed under Point II. However, all the 
evidence in the case sustains the finding that the patented mop has gone 
into general use and has rendered the old cotton mop obsolete - anti- 


quated - as evidenced by - 


1. The ten affidavits forming a part of the file wrapper (JA 169-184). 


2. The testimony of defendant's witness Lundeen who was in the 
cotton business almost exclusively but who nevertheless sold glass 
mops as a Side line throughout that part of the United States in which 
he operated (JA 69-72, 79) and who attended a meeting in Owens -Corning 





plant in Toledo, Ohio, at which 8 or 10 fiberglas mop manufacturers 
were present (JA 84). | 


3. The testimony of defendant's witness Staelin who admitted 
that the nationally known defendant itself initiated a definite sales pro- 
gram for packaged fiberglas yarn cut to size for mop making purposes 


long before the patent in suit was granted (JA 38), and | 
| 
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4. The testimony of defendant's witness Weaver who admitted 
that defendant placed orders with its distributors for fiberglas mops 


with definite instructions to ship the same to certain points (JA 40). 


As to the finding of the Court in the 4915 suit that fiberglas had 
rendered cotton mops obsolete - antiquated, or old-fashioned - Hatz 
so testified (JA 162-103), as did Wilson (JA 117) and Patterson (JA 119). 


Turning the mirror around so that counsel for defendant may see 
himself, could it be that such counsel is guilty of that kind of so-called 
fraud with which he smears Hatz because of the arguments which he 
made in the lower Court necessitating this appeal? Conversely, 
is counsel for plaintiff now trying to deceive this Court merely because 
_ he argues that the evidence does not support the findings of the lower 
Court? If so, it is submitted, the losing attorney in every law suit is 


guilty of deceit. 


Point V 
THE PATENT IN SUIT IS PRESUMPTIVELY VALID. 


By statute, 35 U.S.C. 281, the patent is presumptively valid. Its 
grant is prima facie evidence of both novelty and utility, and neither of 
these presumptions have been rebutted, Lehnbeuter v. Holthaus, 105 
U. S. 94, 26 L. Ed. 939. Not only was the burden of proof on the de- 
fendant to overcome these presumptions but every reasonable doubt 
should be resolved against it. Coffin v. Ogden, 19 Wall. (85 U.S.) 120,125, 
21 L. Ed. 821; Cantrell v. Nollie, 117 U. S. 689, 6 S. Ct. 970, 29 L. Ed. 


1017; Smith v. Goodyear Dental Vulcanite Co., 93 U.S. 486, 488, 23 
L. Ed. 952, 954. 


As hereinbefore stated, such patent was granted as a result of a 
civil action under 4915 R. S., wherein most of the references now 
relied upon as anticipatory or analogous to the claimed invention were 


considered by the Court when the application which matured into the 
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patent was pending. Where such is the case, the presumption of validity 


is greatly strengthened. Southern States Equipment Corp. v. USCO 
Powers Equipment Corp., 209 F. 2d 111 (5th Cir. 1953) and Hazeltine 


Research, Inc. v. Avco Mfg. Corp., 126 F. Supp. 595 (1954). 


Point VI 


PLAINTIFF'S INVENTION IS NOT SUGGESTED BY THE, PRIOR ART 


Applicant's invention consists of a mop fabricated of fiberglas 
yarns for spreading hot asphaltum on roofs. These yarns are made up 
of twisted strands of fiberglas, and the strands are composed of exceed- 
ingly fine glass filaments (PX 17, JA 58-59). The mop is highly suc- 
cessful and longer lasting than the old cotton mop. An explanation of its 
high degree of utility is that the hot asphaltum acts as a lubricant be- 
tween the yarns, thus preventing their abrasion and consequent disinte- 
gration while, at the same time, replaces the lubricant and binder used 
initially to hold together the basic filaments out of which the yarns are 
made (JA 132). 3 


Notwithstanding the general acceptance by the ioiie of the patented 
invention, the defendant contended in the lower Court that it was sug- 
gested by twenty patents and other printed publications constituting the 
prior art (DX-1) which have been reduced to seven for purpose of this 
appeal. The very number of the prior art references relied upon by 
the defendant rebuts the argument. As stated in Hoeltke v. C.M. Kemp 
Mig. Co., 80 F. 2d 912 (4th Cir., 1935): : 


"Defendant has cited 33 patents as the basis 
for its contention that complaint's invention is lack- 
ing in novelty; and this in itself is some evidence of 
the weakness of the contention. Such a citation of 
so many prior patents almost inevitably means, 
either that none of them is nearly like the invention 
of the patentee and that the attempt is being made 
to invalidate the patent because the patentee has 
brought together for the purpose of his invention 
devices to be found in prior patents of different 
character, or that prior attempts to solve the © 
problem with which he was confronted have noe 
met with success," 
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There is no evidence in this case tending to show that anyone 
made a fiberglas mop prior to the time the inventors of the invention in 
suit solved the problem of spreading hot asphaltum on roofs by employ- 
ing an applicator made of glass yarns, and it is submitted that the evi- 
dence is abundantly clear that not any of the prior art references relied 
upon, whether considered singly or collectively, suggested the invention 
(JA 128 et seq). Indeed, the defenses in this respect are that the inven- 
tors merely substituted fiberglas for cotton in a conventional cotton mop 
and that such substitution was obvious at the time the invention was 


made. These contentions, it is submitted, cannot be sustained. 


With respect to substitution of material, the defendant argued that 
fiberglas possessed certain inherent characteristics such as ability to 
withstand high heat, its flexibility and non-absorbent qualities, which 
were exhibited when fiberglas is employed to make a device such as is 
covered by the patent in suit, but we contend the argument is specious. 
An end use of an article of manufacture does not constitute one of its 


inherent characteristics. 


Every such article, whether made of iron, steel, clay, cotton, or 
glass, exhibit the properties of which it is composed, but that fact does 
not negative invention when the component material is put to a new use. 
For example, water when heated to a high temperature may be used to 
sterilize surgical instruments; but, certainly, an inherent characteristic 
of water is not to sterilize. It took a man of rare insight with sufficient 
background of knowledge and experience to recognize that property of 
water and put it to a new use. Likewise, an inherent characteristic of 
fiberglas is not to spread hot asphaltum. To so argue, we contend, is 
to confuse the issue. 


The rule of law on the subject, as we conceive it to be, is that 
where the excellence of the substitute material could not be known before- 
hand and results in greater efficiency by making the substitution, inven- 


tion is present. Concededly, the mere substitution of materials does not 
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amount to invention, but where the excellence of material substituted 
could not be known beforehand and where practice shows its superiority 
-> to consist not only in greater cheapness and greater durability but also 
in more efficient action, the substitution of a superior for an inferior 
material amounts to invention. General Electric Co. v. Hoskins Mfg. 
Co., 224 F. 464, 471; Smith v. Goodyear Dental Vulcanite Co., 93 U.S. 
486, 488; 23 L. Ed. 952, 954; Frost v. Samstag, 180 F. 739. 


The case at bar is a typical one where the defendant gives the 
‘uae prior art its praise, but at the same time it gives the patent in suit the 
high tribute of its imitation and copying. Nowhere and at no time is it 
found that the defendant asserts, or by its actions suggests, that "The 


prior art gives us what we wish". 


Point VII 


THE INVENTION IN SUIT WAS NOT OBVIOUS AT THE 
TIME IT WAS MADE. 

The question of obviousness of the invention in al always raises 
the questions of What was obvious? Obvious to whom 7 and When did 
the invention become obvious? The statute relates obviousness to the 
time the invention was made (35 U.S.C. 103), and when So related there 
is no evidence in this case that the invention was obvious to anyone. 
Certainly, it was not obvious to defendant at that time. Waggoner, the 
General Process Control Manager of defendant from 1944 to 1946 testi- 
fied that the defendant always maintained a very extensive Research 
Department, employing from 400 to 700 people and that'from 8 to 10 
per cent of them were engaged on researches devoted to finding new 
uses for fiberglas (JA 150-152). He could not testify that any of them had 
found a use for such glass to spread hot asphaltum on roofs prior to 
1946, and that such use was a good idea (JA 151). The expert, Phillips, 
also testified that such use was a good idea (JA 133), and that the prior 
art was relied upon by the defendant would not have suggested such use 
to him (JA 130). | 
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The defendant, apparently through oversight, introduced in evi- 
‘dence as part of the prior art an article written by its Research Depart- 
ment contained in Modern Plastics of May, 1944 (DX 1, JA 136), de- 
: scribing its research activities in which it is said that six of its 10 major 
Research Divisions were engaged in the work of finding new uses for 
fiberglas, but no mention was made of the mop use which the inventors 
of the patent in suit put such glass. This advertisement completely 
negatives Mr. Fletcher's testimony (JA 49-50) on the subject. 


It is submitted that with all the teachings of the prior art before it, 
and with full knowledge of the inherent characteristics of fiberglas or 
glass yarn, what seems obvious now to defendant is not the test, because 
it is wisdom born after the event and avails nothing. It is like judging 
the accomplishments and conduct of ancient peoples by contemporary in- 
sights. U.S. v. Bell Telephone Co., 167 U.S. 224, 261, 17S. Ct. 809, 
42 L. Ed. 144. International Tooth Crown Co. v. Richmond, 30 F. 778. 
This matter of hindsight knowledge was well stated by the Supreme Court 
'in Diamond Rubber Co. v. Consolidated Rubber Tire Co., 220 U.S. 428, 
_as follows: 

"Knowledge after the event is always easy, 
and problems once solved present no difficulties, 
indeed is represented as never having had any, 
and expert witnesses may be brought forward to 
show that the new thing which seems to have 
eluded the search of the world was always ready 
at hand and easy to be seen by merely skillful 
attention. But the law has other tests of the in- 
vention than subtle conjectures of what might 
have been seen and yet was not." 
Needless to say, the defendant finds it easy now to characterize the in- 
vention in Suit as being obvious, probably because it is simple. How- 
ever, as stated above, the 1952 Patent Act relates the question of ob- 
- viousness to the time the invention was made. 

It is not disputed that the defendant became acquainted with the 

invention in suit in 1945 through Morris, defendant's employee, which 


_ was long before the patent was granted and soon after the invention was 
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made (JA 87, 97). And it is clear that defendant made and sold a glass 
yarn recommended especially for mop making purposes (JA 113), and 
that promptly upon gaining knowledge of the invention defendant com- 
menced to advertise in trade journals throughout the county its mop yarn 


cut to length for mop making purposes. | 


| 
The plaintiff has introduced into evidence a certified copy of the 
file wrapper and contents of the application leading to the grant of the 
patent in suit (PX 1) in which is found some of those advertisements. 
Among them is one asserting that “Roofers Acclaim Remarkable New 
Mop Made of Fiberglas Mop Yarn. It's new - It's different - It's better” 
(JA 29). Defendant now argues to avoid payment of royalties that it is 


not new, it is not different, and it is not better. 


Another advertisement is one appearing in The American Artisan 
of February, 1948, which begins with the admonition, "Get these 4 Advan- 
tages With Fiberglas Mop Yarn. 1. Can't char or burn, 2. Provides 
longer life, 3. Remains Uniform longer, 4. Spreads smoothly and 
evenly"’. By reason of its activities in this respect, it is submitted that 
defendants contentions with respect to obviousness of the invention in 
suit and the pertinency of the prior art is completely nullified by its un- 


stinted praise of the Lower and Hatz achievement. 
| 


In this connection, attention is invited to the case of Motor Im- 
provements v. General Motors Corp., 49 F. 2d 543, 545, wherein the 
court, after commenting on the commercial success of the device, as 
resolving doubt between utility and non-utility, stated that: 

“Especially is this true if infringement be 


clear and the infringer itself has proclaimed and 
continues to proclaim the merits of the device, i” 


See also O. K. Jelks & Son v. Tom Houston Peanut Co., | 52 F, 2d 4, 8, 


and Guaranty Trust Co. of New York v. Union Salvents So ., 04 F. 2d 
400, 402. 
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In fact it has been announced as a rule of law in the Ninth Circuit 
that it is proper to charge a jury that the fact that a device has gone into 
_ general use and has supplanted other devices used for a similar purpose 


- is sufficient evidence of invention in the absence of evidence to show that 


, the success was due to any other cause than that of the merits of the 


: device. Sherman-Clay & Co. v. Searchlight Horn Co., 214 Fed. 86. 


Needless to say, no attempt was made at the trial to show that the general 
acceptance by roofers of the invention in suit was due to any cause other 


than its intrinsic merits. 


The defendant, through its witness Fletcher, endeavored to prove 
that it never sold a fiberglas yarn specially designed for mop making 
purposes. Lower contradicted this testimony in that he said that he first 
heard of the defendant's mop yarn in 1946 (JA 27), and at the trial 
there was introduced in evidence a page from the American Roofer of 
March, 1955, in which appeared the following: "Ask about the new fiber- 
glas yarn for roofing mops. Outlasts cotton mops 10 to 1. Easier to 
handle on the job, too."" (PX 13 ). Moreover, as early as 1947, 
the defendant admitted that it had produced a new mop yarn. In April of 
that year, it caused to be published in the Sheet Metal Worker an ad- 
vertisement of a glass roofing mop, in which it was stated 'Why more 
roofers prefer fiber glass mop yarn," with the additional statement: 
"Fiberglas mop yarn - the first mop yarn improvement in a generation 
of roofers - is winning nation wide preference in the entire roofing 
industry.” (JA 113, PX 13). 


A deliberate effort has been made in this case through defendant's 
witness Fletcher to make it appear by shifting the meaning of terms 
that fiberglas roofing mops are fabricated of Owens-Corning standard 
fiberglas yarns which it has a right to sell. To fix the meaning of the 
terms used and to ascertain what Mr. Fletcher was talking about, he 
was asked on cross-examination how fiberglas yarns were made. He 


replied that continuous filaments were spun from a bushing, that such 








FUE PONENT a marae, aes 





29 


filaments were in diameter about one one-hundredths of the diameter 
of a hair from a human head (PX 17, JA 58). A plurality of these filaments 
are laid parallel to each other and held together with a binder -lubricant 
to prevent their floating away to form strands, and the strands are 
twisted together to form yarns (JA 59 ). In speaking of 150's 1/2 yarns, 
Mr. Fletcher tried to make it appear that 150's 1/2 yarn was not 
developed for any particular purpose and especially for: mop making pur- 
poses, but he was talking about the filaments out of which the yarn was 
made. On cross-examination he was asked the question: 
"Q. Well, is this a fair statement, that your 
answer to the question was that this basic thing 
out of which yarn is made is not developed for 


any particular purpose but it is adapted for many 
uses ? | 


"A. This is exactly what I said.” (JA 65). 
The basic thing out of which yarn is made are filaments. 


Plaintiff has never contended that defendant developed a glass 
filament specially adapted to make glass mop yarn. In fact, plaintiff 
has never contended that defendant was first to develop a glass filament 
or a glass strand. The expert Phillips said that glass strands had 
been known since the time of Christ (JA 135. Glass filaments or glass 
strands are indeed basic materials, but that fact does not negative the 
argument that all articles of manufacture are fabricated of basic 
materials. Cotton, for example, is a basic material for clothing and 
for the high explosive, gun-cotton, or for a bed mattress, but the use 
of cotton to produce a new article possessing advantages over known 


things is a new use for cotton. 


Unless the testimony of the witnesses on the subject, as well as 
defendant's admissions in its advertisements, are wholly erroneous, 
we submit that the proofs establish that the defendant really did pro- 
duce a special fiberglas yarn for the express purpose of making a 
fiberglas mop. | 


rr al 
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For the foregoing reasons, it is requested that the defenses of 


anticipation and obviousness of the invention in suit be not sustained. «<4 
cil 

Point VIII 
THE DEFENDANT DIRECTLY AND CONTRIBUTORILY a | 


INFRINGES THE PATENT IN SUIT 


Infringement and contributory infringement are defined by 35 
U. S. C. 271, quoted on page 3 of this brief. 


It is submitted that direct infringement under paragraph (a) of the a 
statute is established by the offer for sale of a fiberglas roofing mop to 
Mr. Hatz (JA 42), and the sale to Clarke by Owens-Corning of the mop 
which Hatz purchased (JA 43). 


The defendant is also a contributory infringer under paragraph 
(b) for actively inducing infringement. Seemingly, however, defendant 
would have paragraph (c) control by interpreting that paragraph as 
meaning that if one actively induces infringement under paragraph (b) 
and can show that, notwithstanding such active inducement, what he sells 
is capable of substantial noninfringing uses, he shall never be held 
liable for infringement. In other words, paragraph (c) authorizes active 
inducement of infringement. Such interpretation, we submit, is unwar- 
ranted. Paragraph (c) goes no further than to define the circumstances 
under which a vendor, who does no more than to sell, shall be liable for 
infringement. This is clear from the opening words, "Whoever sells 
* * *". Of course, the mere sale of a staple never, in itself, induces 


infringement and certainly does not actively induce it. 


This matter was considered only last year in the case of Calhoun 


_ v. Stele Chemical Mfg. Co., 153 F. Supp. 293. In that case the Court “y 
said (301): 


"Assuming but not deciding, the o-rings are 
staples articles of commerce, it does not follow 
that a seller of such article would in no event be 
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liable as a contributory infringer, As indicated 
by the reviser's noted, contributory infringement 
is defined in both paragraphs (b) and (c). Although 
paragraph (b) uses the term “infringer"', and para- 
graph (c) refers to a "contributory infringement", 

it is clear that each paragraph defines a different 
type of contributory infringement. While paragraph 
(c) exempts the seller of a staple article of com- 
merce from liability as a contributory infringer as 
therein defined, no such exemption from liability 
is granted to one who actively induces the infringe- 
ment of a patent in connection with the sale of: 
staple articles of commerce especially made or 
especially adapted for use in the infringement of a 
patent. The author of the commentary, supra, 
makes the following pertinent comment: : 


"'*Paragraphs (b) and (c) are fidesanaant ‘as 

written but, in connection with the sale of such 

things as staple articles and commodities of com- 

merce Suitable for such non-infringing uses, which 

fall within the specific exemption, paragraph (c) 

something more than mere knowledge of an intended 

infringing uSe would have to be shown to make out 

a case of active inducement under paragraph (c)'." 

The case of Jones v. Radio Corporation of America, 106 USPQ 170, 

131 F. Supp. 82, goes much further. That case holds that even though 
defendant's acts were all performed prior to issuance of the patent, they 
constitute infringement if they were performed with intent to infringe the 
patent when issued or with intent that infringing conduct continue after the 
patent issues. This case cites International Radio Teleg raph Co. v. 
Atlantic Communications Co., 290 F. 698, 703. Evidence along this line 
was erroneously excluded (JA 32-34, 41, 44, 90, 92), but plaintiff in- 
troduced in evidence advertisements by defendant which appeared in 
trade journals issued after the date of the patent, together with a page 
from the Washington, D.C., telephone directory (PX 13, JA 32) in 
which appeared advertisements of defendant's fiberglas yarn specially 


recommended for making roofing mops. Advertising a so-called staple 


article for an infringing use constitutes contributory infringement. 
American Stainless Steel Co. v. Ludlum Steel Co., 16 F. 2d 828, 824; 
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Henry v. Dick Co., 224 U. S. 1, 48; 32 S. Ct. 364; 56 L. Ed. 645; Kalem 
Co. v. Harper Bros., 222 U. S. 55, 62; 32 S. Ct. 20; 56 L. Ed. 92. 


In addition to advertising its fiberglas yarn for mop making, the 
Miracle Mop Co. purchased after the patent was granted a package of 
such yarn cut to length with full instructions as to how to make a fiber- 
glas mop. (PX 12, JA 34). 


Also, as the evidence shows, the plaintiff is still selling and cur- 
rently advertising (JA 37 ) what it contends is a standard fiberglas yarn 
cut to length for mop making purposes and argues that it is exempt from 
liability under paragraph (c) of the statute. We contend, however, that 
even though it be held that the defendant is selling a standard fiberglas 
yarn, yet when such yarn is cut to length for mop making purposes it no 
longer has substantially non-infringing uses but is limited in its use to 
mop making. 


Moreover, defendant distributed a circular entitled ''How to 
Assemble A Fiberglas Roofing Mop" (PX 16, JA 108, 110), and defendant 
today sells fiberglas mop yarn cut to length for mop making purposes 
(JA 34-35). 


Point IX 


IT WAS ERROR FOR THE COURT BELOW TO EXCLUDE 

EVIDENCE OF THE INFRINGING CONDUCT OF THE 

DEFENDANT PRIOR TO THE GRANT OF THE PATENT 

IN SUIT SHOWING THE INTENTION OF THE DEFEND- 

ANT TO ITSELF INFRINGE AND INDUCE OTHERS TO 

INFRINGE THE PATENT AFTER IT WAS GRANTED 

The plaintiff offered in evidence printed publications by the de- 

fendant advertising fiberglas mop yarn for mop making purposes prior 
to the date of the patent as well as a pamphlet dated June, 1948, pub- 
lished by the defendant, containing instructions as to how to make a 


glass roofing mop with the Fiberglas materials which the defendant 


wi 
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sells. Also, plaintiff offered in evidence a letter dated March 8, 1947, 
signed by Carl G. Staelin, secretary of the defendant company, admitting 
that Lower and Hatz was the first to use electrical tying fiberglas cord 
in making roofing mops. Additionally, plaintiff endeavored to read into 
the record a part of the deposition of Warren J. Rowley, a former em- 
ployee of defendant, who testified that he knew that the defendant prior 
to the grant of the patent had set up distributors for the sole purpose of 
selling mop yarn to roofers. All of this testimony was excluded on ob- 
jection by counsel for defendant because it related to the defendant's 
infringing activities prior to the date of the patent (JA 32-34, 41, 44, 
90, 92). This, we contend, was error because such infringing conduct 


of defendant continued after the date of the patent. 7 


It has been held that even though the acts of the defendant were all 
performed prior to issue of the patent to plaintiff, if they were performed 
by defendant with intent to infringe the patent when issued or intent that 
the infringing conduct continue after the patent was issued, they would 


constitute infringement. Jones v. Radio Corp. of America, 131 F. 


Supp. 82. 


CONCLUSION 


It is contended that if there ever was a case where a giant corpo- 
ration confiscated the invention of little men, this is it. : Owens- 
Corning appropriated and induced others to appropriate the Lower -Hatz 
invention at its inception, covered up some of its planned ruthlessness 
by objecting to material evidence and thus far has escaped the conse- 
quences of its wrongdoing by a "Stop Thief" argument. | Although 
pertinent documentary evidence relating to defendant's infringing 
conduct prior to the grant of the patent was excluded, yet the evidence 
admitted clearly shows that such patent is valid and infringed. Dis- 
missal of the suit was without legal basis. The Court below was misled, 
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its decision was based on erroneous premises and Haloro is entitled to 


a reversal. 


All of which is respectfully submitted. 
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STATEMENT OF QUESTIONS PRESENTED 
In the opinion of appellee the questions are: 


1. Are the findings of fact of the Court below that the 
patent in suit was procured by fraud and misrepresentation 
practiced by the plaintiffs in the 4915 proceeding clearly 
erroneous? 


2. If not, is a patent so procured enforceable in a suit for 
infringement? 


3. Is the patent in suit purporting to cover the substitu- 
tion of glass yarn for cotton yarn in a roofing mop invalid 
for lack of invention? 


4, Even if the patent were valid, would the acts of de- 
fendant constitute infringement? 
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IN THE 


United States Court of Appeals 


For tHe District or CotumsBia Ciarcvuir 
No. 14,730 


Hatoro, Inc., Appellant 


V. 


Owens-CorninG Fisercuas Corporation, Appellee. 


Appeal from the United States District Court for the 
District of Columbia 


BRIEF FOR APPELLEE 


COUNTER STATEMENT OF THE CASE 


The following counter-statement is deemed necessary 
to correct omissions in appellant’s statement to set forth 
facts material to a consideration of the questions presented. 

The primary issue involved in this appeal is the defense 
of unenforceability of the Lower and Hatz patent in suit 
by reason of fraud and misrepresentation practiced on the 
District Court in the procurement of the patent (Answer, 
par. 21(e), JA 17,18). The lower Court found as the basis 
for its dismissal of the complaint (JA 166, Finding 15): 


“‘The patent in suit was procured by fraud and mis- 
representation practiced by the plaintiffs in the 4915 
proceeding and it is, therefore, unenforceable.’’ 
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Additional issues to be considered in the event it were 
to be held by this Court that such findings are clearly 
erroneous are two further defenses: the defenses of in- 
validity of the patent for lack of invention, and its non- 
infringement by the defendant. While the lower Court 
made no findings on these two defenses, they are relied upon 
by appellee as additional reasons in support of the correct- 
ness of the judgment of dismissal from which this appeal is 
taken. 

The Lower and Hatz patent (No. 2,671,922) covers the 
substitution of glass fiber yarns, as commercially developed 
and pioneered by appellee, for cotton yarn in a roofing 
mop. Such mops are used as applicators to apply hot, 
molten asphalt to roof surfaces. 

The patent was applied for early in 1946 and after final 
rejection by the Patent Office Examiner and Board of Ap- 
peals (Filewrapper Ex. P-1) was issued as the result of a 
decision of the District Court for the District of Colum- 
bia in a 4915 snit (35 U.S.C. 145) finding the substitution 
of material to be patentable.* 

The lower Court in the instant suit found (Finding 6, 
JA 163): 


‘‘In the R.S. 4915 suit the plaintiffs undertook to 
establish that the only mop being used at the time 
of the trial was the glass roofing mop which was the 
subject of their then pending application. This con- 
tention was made as part of plaintiffs’ endeavor to 
present new facts to this Court which would warrant 
reversal of the decision of the Patent Office.’’ 


The lower Court then found that in furtherance of this 
endeavor, the plaintiffs falsely testified and represented 
to the Court in the earlier suit that the cotton roofing 
mop had been rendered completely obsolete; that ‘‘today 
they all use glass’’ and ‘‘the only mop that is being used 
is the glass roofing mop.’’ (Findings 7-10, JA 1645). 





* Frank K. Lower and Thomas R. Hatz, Jr., v. Robert C. Watson, Commis- 
sioner, Civil Action No. 1145-53 (JA 153). 
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The lower Court found that in the present action it was 
conclusively established that such representations were 
untrue (Finding 12, JA 166) and that the opinion and 
findings in the 4915 proceeding which resulted in the grant 
of the patent ‘‘were obviously founded to a significant ex- 
tent upon plaintiffs’ misrepresentations and fraud in that 
proceeding’’ (Finding 14, JA 166). 

Contrary to what was falsely represented in the pro- 
ceedings to procure the patent, the lower Court found that 
the defendant (appellee) had established by competent and 
convincing testimony that sales by the largest company 
in the business in the year 1953 (when the 4915 suit was 
tried) indicated that sales of glass roofing mops, as com- 
pared with those of cotton, amounted to less than one-half 
of one percent of the total sales computed in pounds of 
those materials and amounted to approximately two-tenths 
of one per cent, computed in number of roofing mops sold; 
that three years later sales of glass mops were less than 
one-half percent of total sales; and that overall figures for 
the entire industry would probably show an even smaller 
sale of glass mops (Finding 13, JA 166). 

The answer alleges (JA 17, 18) and evidence was intro- 
duced by appellee to show that other facts were also mis- 
represented to the Court in the 4915 proceeding: ie., that 
it was not true, as testified to by Lower and Hatz, that 
a representative of appellee had pronounced glass yarn 
unworkable for a roofing mop (Morris testimony, JA 86 
et seq.) ;* and that contrary to what had been represented 
to the Court, plaintiffs did not discover the lubricating 
effect of asphalt on glass. This property is shown by 
earlier patents (JA following p. 184) and by testimony 
of Fletcher (JA 54-8). These facts are also pertinent to 
the question of invalidity of the patent. 

As to invalidity of the patent, the answer alleges that 
the claims purporting to cover the substitution of glass 





*In the 4915 proceeding the District Court held that the substitution of 
glass for cotton was pronounced unworkable by the manufacturer of the substi- 
tute material (JA 154). 


+ 


for cotton yarn do not embody a patentable invention and 
that the subject-matter would have been obvious to a per- 
son having ordinary skill in the art (JA 16,17). In sup- 
port of this defense, appellee offered evidence which, in 
summary, shows— 


(a) That at the time Lower and Hatz first used continu- 
ous filament glass yarn or cord for a roofing mop it was a 
new material recently developed by appellee and just then 
first made commercially available for civilian uses after 
the end of World War II (Fletcher testimony, infra) ; 


(b) That the properties of this material which make it 
suitable for a roofing mop, e.g., resistance to high heat 
and great strength, were known and published prior to the 
alleged inventiton of Lower and Hatz and had been availed 
of for military uses during the war (Fletcher testimony, 
infra; publications and patents comprised in Ex. D-1); 


(c) That glass fibers had been substituted for cotton 
fibers (including the substitution of glass yarn for cotton 
varn) where strength and resistance to heat greater than 
that possessed by cotton were desired (Fletcher, appel- 
lant’s witness Phillips, patents and publications, all infra) ; 


(d) That published prior art suggests the use of glass 
fibers as applicators for liquids and teaches that glass 
fibers are lubricated by molten asphalt (see Point II, 
infra) ; and 


(e) That the functioning of roofing mops in the applica- 
tion of molten asphalt to a roof, whether the mops be made 
of glass or cotton, is substantially identical (Lundeen tes- 
timony, JA 75). 


The answer denies infringement even if the patent were 
deemed valid and enforceable. Appellee does not manu- 
facture roofing mops. It is manufacturing and selling 
continuous glass fiber materials that were developed by 
it prior to the alleged invention of Lower and Haiz and 
which have thousands of non-infringing uses (Fletcher 
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testimony, direct and cross). In fact, the specific glass | 


material referred to in the patent was secured by Lower : 
and Hatz from appellee prior to the date of their patent 


application (Morris JA 86 et seq.; Lower JA 27). 


The complaint also alleged a cause of action for unfair | 


competition by reason of alleged acts prior to the issu- 
ance of the patent. This cause of action was dismissed 
on appellee’s motion for summary judgment (JA 21) and 


is not involved in this appeal. 
ADDITIONAL STATUTE INVOLVED 
35 U. S.C. 282. Presumption of Validity; Defenses. 


“se @ & 


‘‘The following shall be defenses in any action in- | 


volving the validity or infringement of a patent and | 


shall be pleaded: 


‘‘(1) Noninfringement, absence of liability for in- 
fringement, or unenforceability.”’ 


SUMMARY OF ARGUMENT 
POINT I 


The patent in suit is unenforceable, as found by the 
lower Court, by reason of its having been procured by 
fraud and misrepresentation practiced upon the District 
Court (Judge McLaughlin) in a 4915 proceeding. 

In that proceeding the plaintiffs falsely represented to 
the Court that the only roofing mop then in use was the 
glass roofing mop which was the subject of the then pend- 
ing patent application; that such glass mop had rendered 
the cotton mop completely obsolete. Such representations 
were deliberate and planned. They were first made in a 
brief filed prior to the trial, were testified to at the trial by 
Hatz (one of the joint applicants) and were emphasized by 
their attorney in oral statements to the Court and said by 
him to be supported by affidavits and exhibits, which they 
were not. Both Hatz and Lower (the other joint appli- 
cant) were present at the 4915 trial. 
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Hatz testified in the present suit that the representa- 
tions were not true and they both testified that they had 
no knowledge as 'to the extent that glass had replaced cot- 
ton in roofing mops. In the present trial it was established 
by competent and convincing testimony that at the time 
of the 4915 proceeding and subsequently, sales of glass 
roofing mops as compared with those of cotton were so 
small that they represented but a fraction of one per- 
cent of the total—four glass mops to one thousand cotton 
mops. 

In the 4915 proceeding Lower and Hatz also testified 
that when they first approached appellee’s salesman, Mor- 
ris, to secure glass samples he said ‘‘that you couldn’t 
use it for a roofing mop”’ and that ‘‘glass wouldn’t work.”’ 
No attempt was made by plaintiffs to contact Morris or 
take his testimony in the 4915 proceeding. He testified in 
the present trial that at the time he was visited by Lower 
and Hatz he had no idea of a roofing mop or how it was 
used. He said they first informed him that they wanted 
to get a fiber glass product from which they could make 
a mop (not a roofing mop). When he learned of the in- 
tended use of the fiber glass material for a roofing mop 
he did not say it would not work but rather encouraged 
Lower and Hatz to try it for that purpose. Undisputed 
facets relating to surrounding circumstances support the 
eredibility of Morris, and the now admitted falsity of other 
representations made by and on behalf of Lower and Hatz 
makes their testimony on this point unworthy of credence. 

The misrepresented facts were the only new evidence 
presented to the District Court in the 4915 proceeding. They 
so impressed the Court that it relied solely upon them as 
affirmative evidence of patentability in the substitution 
of the one material for the other. 

Unenforceability of a patent is a statutory defense in a 
suit for infringement (35 U.S.C. 282(1)). The chancellor 
has wide use of discretion in refusing to enforce a patent 
which was procured by acts which transgress equitable 
standards of conduct. Controlling principles supporting 








7 | 
dismissal of this action for fraud and inequitable conduct 
practiced in the 4915 proceeding are found in the cases: 
of Hazel-Atlas Glass Co. v. Hartford Empire Co., 322 U.S. 
238, and Precision Instrument Manufacturing Co. v. Au- 
tomotive Maintenance Machinery Co., 324 U.S. 806. 


POINT II | 
The patent in suit is invalid. As stated by the Patent | 
Office tribunals (JA 157) ‘‘* * * no invention is involved | 


in substituting glass fibers for the yarn or cotton fibers | 
used in the prior art since merely the expected result due | 


to the well known inherent properties of the giass fibers | 


is obtained * * *.” 


The usual prima facie presumption of validity of a pat- | 





ent has been completely destroyed by the misrepresenta- | 


tions made in the 4915 proceeding which resulted in the | 
grant of the patent as well as by additional facts in the | 


present record. 


The necessary setting for invention by substitution did | 


‘not exist in this case. The suitable glass material (just 


commercially available when the substitution was made) 


was on the market too short a time to show unobviousness | 
in its selection for a roofing mop. Its inherent properties | 


of strength and resistance to high heat were known. Glass 
fibers had been substituted for cotton fibers to secure the 
benefit of those very properties and such fibers had been 


| 


used as applicators. It was also known that molten as- | 
phalt acted as a lubricant for glass fibers. In view of | 


such knowledge it was obvious to try glass yarn for a 
roofing mop when a suitable material became available and 
the results obtained were not to be unexpected. 


POINT OI 


The patent in suit, even if valid, would not be infringed 
by appellee. The very glass material which the patentees 
substituted for cotton in a roofing mop, and as compre- 
hended by the patent, was secured from appellee and de- | 
veloped by it prior to the time the substitution was made. 
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It was at that time and now is a staple article of com- 
merce and there is no showing that any glass material 
useful for roofing mops is not capable of substantial non- 
infringing use. 

There is no showing in this record that appellee ‘‘actively 
induced infringement.’’ 

Prepatent ‘‘infringement,’’ as sought to be shown by 
appellant, does not exist in patent law. 


ARGUMENT 
POINT I—UNENFORCEABILITY 
In the 4915 Proceeding the District Court Relied Upon Mis- 


represented Facts in Reversing the Patent Office on the 
Question of Patentability 


At the time the Lower and Hatz application for the patent 
in suit was rejected by the Patent Office Board of Appeals 
(Ex. P-1, Paper No. 21, dated September 30, 1952), it was 
obviously necessary for plaintiffs to present strong new 
facts to the Court in the 4915 proceeding in order to secure 
what, in effect, would amount to a reversal of the decisions 
of the Patent Office tribunals. As recently stated by this 
Court in Watson, Com’r., v. Bersworth, 102 App. D.C. 
187; 251 F. 2d 898: 


“‘Concerning the factual question whether patent 
claims are inventive, for example, it has long been 
clear that ‘a mere preponderance of evidence’ is not 
enough to justify reversing the Patent Office and de- 
ciding that an applicant is entitled to a patent.’’ 


One such ‘‘new fact’’ that plaintiffs undertook to establish 
was that the only mop being used at the time of the trial 
was the glass roofing mop which was the subject of their 
then pending patent application. This contention was made 
as a part of plaintiffs’ endeavor to present new facts which 
would warrant reversal of the decision in the Patent Office 
(Finding 6, JA 164). 

Plaintiff’s deliberate scheme to induce the District Court 
to reverse the Patent Office was to lead the Court to believe 
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that the substitution of glass yarn for cotton yarn in a | 
roofing mop had completely revolutionized the roofing mop | 
industry to the extent that glass had completely replaced | 


cotton, and, further, to represent to the Court that appellee, 
the manufacturer of the glass material, did not believe it 
could be used for a roofing mop. Both of these misrepre- 
sented ‘‘facts’’? were relied upon by the District Court 
(Judge McLaughlin) in his opinion and findings reversing 
the Patent Office, and they were the only ones relied upon 





by the Court as affirmatively showing patentability in the | 


substitution (opinion of Judge McLaughlin, JA 153). Judge 
McLaughlin found as a fact that ‘‘the spun glass roofing 
mop has been universally adopted by the roofing industry 
and has rendered the old cotton mop obsolete’’ (JA 166), 
and in his opinion he held (JA 153): ‘‘On the basis of the 
showings in the record the Court finds * * * that the substi- 
tution was one which was so lacking in obviousness that it 
was pronounced unworkable by the manufacturer of the 
substitute material, namely, glass fiber cords, who would 
be expected to be skilled in the art.’’ 


The Misrepresented Fact That the Only Mop Being Used at | 


the Time of the Trial Was the Glass Roofing Mop 


That this was not an inadvertent statement of a party 
made in the stress of a trial, but was a calculated program 
of misrepresentation is shown by plaintiffs’ trial brief in 
the 4915 suit (Ex. P-4). The foundation for the misrepre- 
sentation was laid prior to the trial by the statement made 


on page 2 and reiterated on pages 8, 20 and 33 of that brief. | 

The pattern of plaintiffs’ case in the 4915 proceedings is | 
set forth in the findings 7 to 10 of the lower Court (JA 164- | 
5). Plaintiffs undertook in their trial brief to show that ‘‘a | 
startling and unexpected result has been achieved”’ in the | 
substitution of glass for cotton in a roofing mop because | 
‘the old cotton mop heads are now obsolete and the only | 
thing which is used are the mop heads of spun glass fibers | 


which is the fruit of the plaintiff’s discovery’’ (Ex. P-4, 
page 33). 
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In testimony in the 4915 proceeding Mr. Hatz testified: 


‘‘Q. Mr. Hatz, today what is the mop head which is 
meeting with universal use throughout the roofing 
industry? 

‘‘A. They all use glass. In fact I had trouble getting 
this cotton.’”’ (Finding 8, JA 164.) 


Immediately following this testimony by Hatz, counsel 
for plaintiffs in the 4915 proceedings (not counsel in the 
present suit) stated to the Court (Ex. P-3, p. 36): 


‘‘T want to show the present state of the roofing in- 
dustry; that today the only mop that is being used 
is the glass roofing mop, * * *. It has brought a com- 
plete revolution in the roofing industry.’’ 


He then referred to affidavits which had been filed in the 
Patent Office and stated (Ex. P-3, p. 53) : 


‘‘These affidavits show that the only mop which is 
today being used in the roofing industry is a spun 
glass mop.’’ 


In his summation, plaintiffs’ then counsel stated (Ex. 
P-3, p. 76) : 


“If they were just a little better, I don’t think the 
industry would have been completely revolutionized. 
We have evidence today the only mop they are using 
is the spun glass mop. Certainly that is sufficient im- 
provement to support patentable invention.’’ 


These statements were completely untrue. The lower 
Court found (Finding 12, JA 166): 


‘*In the present action it was conclusively established 
that the representations made to the Court as outlined 
above and which were the basis of the Court’s Finding 
of Fact No. 6 in the 4915 proceeding were untrue. In- 
deed, in the present action, by deposition, Mr. Hatz 
testified that the representations were not true, and 
present counsel for the plaintiff, while denying that a 
false statement was made, said ‘I agree that a wrong 
statement was made.’ ”’ 
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The lower Court also found with respect to affidavits re- | 
= ferred to by counsel as showing that spun glass was the | 





- # only mop being used in the roofing industry (Finding 9, | 
JA 165): 
| ‘In the present proceeding it was established that the | 
* affidavits referred to did not support the representa- | 
m tions of counsel as quoted above.”’ | 
" Both Lower and Hatz testified in the present proceeding : 
to the effect that they had had no knowledge as to the extent | 
that glass had replaced cotton for roofing mops. i 

& 


Hatz Testimony. 


) Mr. Hatz was examined in detail as to the representations 
e made to the Court in the 4915 proceeding (JA 101-106). 
He acknowledged, as found by the lower Court, not only | 
the untruth of the statement that the glass roofing mop was | 
the only one in use, but also that he had no idea or knowl- | 
a edge as to the extent or even the approximate extent that 
glass had replaced cotton for roofing mops. The following 
testimony is illustrative: 


**Q. Would you have any idea how much glass versus 
other fibers is being used? 
‘A, Anything I say would be a guess.’’ (JA 101). 


Referring to his testimony in the 4915 suit where he had 
said ‘‘They all use glass’’, Hatz was questioned (JA 103) : 


“<Q. Do you mean the whole industry uses glass? 
That glass has superseded cotton as a roofing mop?’’ 


His answer negatived his statement of 1953: 


7 ‘*A. No I don’t think they all use glass. 
! ‘*Q. You don’t know how many use glass, as a matter 
v of fact, do you? 
“<4. No.” 


7’ The statement of the attorney* in the 4915 suit was read 
to Hatz, and he testified as follows (JA 104): 


‘‘Q. ‘If it please Your Honor, I want to show the 
- 3 present state of the roofing industry; that today (1953) 





* Plaintiff ’s present attorneys did not participate in the 4915 suit. 
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the only mop that is being used is the glass roofing 
mop.”* Is that true? 


“A, * * * No, I would not say that is true.”’’ 





Lower Testimony. 


‘*Q. Would you say that glass mops occupied 2% of 
all the roofing mop business? 
‘‘A. We are getting into that percentage business 
and I have disqualified myself on it. 
‘“The Court: 
Would you still say the same thing? 
‘<The Witness: 
I would still say the same thing. I have no means 
of gathering figures to give me percentages.’’ (JA 
123.) 


* * * a * e * * * & 


The enormity of the misrepresentation made by plaintiffs 
to the District Court in the 4915 proceeding is shown by the 
finding of the lower Court and the testimony in this suit that 
at the time of the 4915 trial and even three years later, less 
than one percent of the roofing mops were made of glass. 
The lower Court found (Finding 13, JA 166): . 


‘‘The defendant in this action established by com- 
petent and convincing testimony regarding sales by 
the largest company in the business that in the year 
1953 the sales of cotton and glass roofing mops com- 
puted in pounds of those materials, indicated that 
sales of glass mops amounted to less than one-half of 
one per cent. of the total sales. Computed in number 
of roofing mops sold, the sales of glass roofing mops 
as compared with cotton roofing mops amounted to 
approximately two-tenths of one per cent. It was 
further established that in 1956, three years after the 
4915 proceeding, the sales of glass mops by this par- 
ticular company were less than one-half of one per ; 
cent. of the total sales of glass and cotton mops. The 
testimony further indicates that the overall figures for 
the entire industry would probably show an even 
smaller sale of glass.’’ 





* All emphasis in this brief is supplied unless otherwise noted. 
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J. W. Lundeen, Executive Vice President and Sales | 
Manager of American Associated Companies, the largest 
company in the sale of roofing mops and roofing mop ma- 
terials, testified as to records for the year 1953 showing 
sales of cotton and glass roofing mops computed in pounds | 
of those materials as follows (JA 75-6): 

Cotton Glass Per Cent of Glass 


1,423,557 6,973 Less than 1% of 1% | 





Lundeen translated the above figures into the number 


of roofing mops the pounds of material represented, which 
gave (JA 76): 


Cotton Roofing Glass Roofing | 
Mops Mops Percentage | 
700,000 1,400 2% 


In the year 1956 Lundeens company sold 790,000 cotton | 
roofing mops and 3,600 glass mops—four glass mops to 
every thousand cotton mops or less than one-half of one | 
percent (JA 76). 

Lundeen also testified that the overall figures for the 
entire industry would probably show an even smaller sale 
of glass because of the many companies handling only | 
cotton mops and cotton mop yarn and the very few small | 
companies which manufacture glass mops (JA 77). 





The Misrepresentations Were Made With Deliberate Purpose | 
to Induce the Finding Which Plaintiffs Considered Material | 
to Their Case 


The lower Court found as a fact that (Finding 11, JA 
165-6) : 


‘‘11. The foregoing recitals in Findings Nos. 7, 8 and 
10 indicate a deliberate purpose on the part of the 
plaintiffs in the 4915 proceeding to convince the Court 
of the commercial success of the glass mop even to the | 
point that it had rendered obsolete the old cotton mop | 
head, and, further, that plaintiffs considered this a | 
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material part of their case. The success of the plain- 
tiffs’ effort in this regard is evidenced by the Court’s 
Finding of Fact No. 6 that 
‘The spun glass roofing mop has been universally 
adopted by the roofing industry and has rendered the 
old cotton mop obsolete.’ ’’ 


Appellant does not seriously contend that the Court be- 
low erred in finding that untrue facts were presented in 
the 4915 proceeding and in finding that the District Court’s 
opinion and findings, which resulted in the grant of the 
patent, were founded to a significant extent upon such 
misrepresentations. Rather, as we read its brief, appel- 
lant argues that its then attorney had a right to make 
these statements because they were predicated on evidence 
which was before the Court and that the witness testify- 
ing did not know they were false. Appellant also makes 
the surprising contention, by indulging in illogical seman- 
ties, that the 4915 suit opinion and finding in this regard 
are correct. 

The decisions cited by appellant as to the latitude per- 
mitted an attorney in argument have no application here. 
Both Lower and Hatz were present in court during the 
4915 proceedings (Transcript of Trial, Exhibit P-3) and 
Hatz acknowledged that he heard the attorney make the 
statements which he now admits were untrue (JA 104) and 
with respect to which, both he and Lower now admit they 
were unqualified to state the extent that glass had re- 
placed cotton (testimony quoted supra). If the attor- 
ney believed the false statements which he made and to 
which Hatz testified, both he and the Court were deceived 
by his clients. Even if the assertions had been made with- 
out knowing whether they were true or false, their pre- 
sentation to the Court as facts was as unjustifiable as the 
affirmation of what is known to be false. In Smith. v. 
Richards, 38 U.S. 26, the Supreme Court said (p. 35): 


‘Whether the party thus misrepresenting a fact, 
knew it to be false, or made the assertion without 
knowing whether it were true or false, is wholly im- 


ee ee 
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material, for the affirmation of what one does not know, 
or believe to be true, is equally, in morals and law, as 
unjustifiable as the affirmation of what is known to be 
positively false.’’ 


Appellant’s contention that Hatz was justified in testi- | 
fying in the 4915 proceedings as he did* seems absurd in | 
the light of his (Hatz) subsequent admissions, discussed | 
above, that he knew the representations were not true; | 
and that he acknowledged in his testimony in this trial that | 
he had no idea the extent that glass had replaced cotton. 
in roofing mops in 1953 (the year when he falsely testi-. 


fied) or in years prior or subsequent thereto— 


‘‘ Anything I would say would be a guess.”’ (JA 101.) | 


“‘T couldn’t give an approximate figure. 


i 
| 
H 





“‘T have no way of getting such information.”’ (JA | 


102). 

‘¢Q. You don’t know how many use glass, as a matter 
of fact, do you? 

‘A. No.’ (JA 103-4.) 


The weak explanation that Hatz gave when questioned 
in the present proceeding by appellant’s counsel was that he 


relied upon literature and advertising when he testified in | 
the 4915 suit. This explanation is squarely contradicted | 


by Hatz’s earlier testimony, when examined by appellee’s | 


counsel in a discovery deposition, that he did not know then | 
or in 1953 to what extent glass had replaced cotton in roof- | 
ing mops (JA 101), and by his admission that the repre- | 
sentations in the 4915 suit were not true (JA 104; Finding | 


12, JA 166). 


Appellant states that the Court’s Finding No. 6 in the | 
4915 suit (quoted above) was supported by the evidence | 


then before the Court. We agree. 


Appellant’s argument that the present record would sup- | 
port a finding that ‘‘the spun glass roofing mop has been | 





*Q. Mr. Hatz, today what is the mop head which is meeting with universal ! 
use throughout the roofing industry? | 
A. They all use glass. In fact I had trouble getting this cotton.’’ 
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universally adopted and has rendered the old cotton mop 
obsolete’’ is completely refuted by the undisputed proof 
in the present suit of sales of less than 1 per cent. of glass 
roofing mops as compared with those of cotton (Finding 13, 
JA 166). 


The Misrepresented Fact That Appellee’s Salesman Morris 
Said Glass Wouldn’t Work: “That You Couldn’t Use It 
for a Roofing Mop” 


In the 4915 proceeding Judge McLaughlin held that the 
other reason for reversing the Patent Office was the show- 
ing in the record that the substitution (glass for cotton) 
‘‘was pronounced unworkable by the manufacturer of the 
substitute material, namely glass fiber cords. * * *’’ (JA 
154). Appellee contends that this holding of the Court in 
the 4915 suit was also induced by plaintiffs’ misrepresenta- 
tion and suppression of facts in that proceeding, and that, 
based on the present record, the holding was erroneous* and 
is thus an independent ground supporting the lower Court’s 
dismissal of appellant’s action herein. 

The record shows that at the time Lower and Hatz 
wanted to secure a supply of glass fibers to try them for 
a roofing mop, they called on a salesman in appellee’s 
Philadelphia office, E. E. Morris, whom Lower had _ pre- 
viously known. He supplied them with two tubes of con- 
tinuous glass cord, Type No. EC58U (Morris, JA 88) with 
which Lower was familiar and which Lower said (JA 27) 
“‘resembled whipcord’’—a type of cotton cord and which 
they used because ‘‘we were trying to make something as 
near to what the roofer was used to as was possible to do, 
in glass’’; i. e., that they ‘‘were trying to imitate * * * a 
whipcord mop.’’ Morris followed this up by inquiring of 
Lower about their results (JA 124). These facts are not 
in dispute. 

At the trial of the 4915 suit both Lower and Hatz testi- 
fied about the conversation with Morris at the time the 





*The lower Court im the present suit made no specific finding as to this 
contention. 





3 ne tech a - 


17 


samples were supplied to them; that he told them that | 
glass would not work for a roofing mop; that they were | 
wasting their time; that one couldn’t use it for a roofing | 
mop (Ex. P-3, Lower, p. 5; Hatz, p. 31). Morris was not | 
asked to testify at that trial (JA 126). | 

This testimony was relied upon before Judge McLaugh- : 
lin to support patentability of the substitution and was | 
discussed in appellant’s brief and argument (Brief, Ex. 
P-4, pp. 6, 14 and 25; Argument, Ex. P-3, pp. 58, 75). This 


single alleged statement by Morris, even if true, is at best, | 
an offhand opinion of an inexperienced salesman. But the | 
Morris testimony and surrounding circumstances show : 
that an entirely erroneous impression had been given to ! 


Judge McLaughlin of what Morris said or believed. 


Morris testified at the present trial that at the time 3 
of the visit of Lower and Hatz he had been employed by | 


appellee for less than three years (JA 86); that at that | 
time he ‘‘had no idea of a roofing mop, I didn’t even know | 
how it was used’’ (JA 87). His testimony as to the sub- | 
stance of the conversation at that time is as follows (JA | 


87-8) : 





‘‘They indicated that they wanted to get a fiberglass ! 
product from which they could make a mop. And my © 


conception of a mop at that time was a dry mop and I | 


explained to them that I did not feel that it would be a 
satisfactory deal and demonstrated, with the use of 
some fiberglass fibers on the table, I believe, or the 
desk, that it would fray. I was then told that I had a 
misconception of this thing and what they wanted to do 
was to make a roofing mop which was used to apply hot 
asphalt to a roof.’’ (JA 87). 

“‘T then told Mr. Lower that as long as they were 


going to use something to keep these fibers or filaments | 


separated, one from the other, so that they wouldn’t | 
abrade, that it was reasonable to suppose that it might | 
have some success, but I wasn’t sure. The only way to | 
be sure of the thing was to try it out. So I gave them, | 
their specific request was that they wanted a tying | 
cord, so I had some tubes, I believe there were two or | 
three tubes in the sample department of the office, so | 
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I got the two tubes, gave it to them, and I think the 
conference may have lasted a half hour or so, with 
other extraneous conversation such as you will have 
with friends. That, to my knowledge, was the sum 
and substance of that meeting.’’ (JA 87-8). 


The surrounding circumstances connected with the con- 
versation and visit support the Morris testimony and con- 
tradict Lower and Hatz. In the first place, Morris did 
furnish without charge several pounds of glass cord hav- 
ing a value in the order of $10.00. Is it likely that he 
would have done so if he ridiculed the idea? In the 
second place, Morris followed up the meeting with inquiries 
about the progress being made.* Would he have done so if 
he felt they were ‘‘wasting their time’’? In the third 
place, Morris knew nothing about a roofing mop at the 
time of the visit. Is it likely that he would have pronounced 
glass unworkable for this use? 

Having shown that the participants in the 4915 suit 
inexcusably and deliberately planned and relied on false 
statements and testimony with respect to the universal 
replacement of cotton roofing mops, we submit that their 
testimony in regard to Morris also requires careful serut- 
iny, particularly in view of the fact that Morris was not 
approached or called to testify at the time of the 4915 pro- 
ceeding. 


Fraud and Inequitable Conduct in Procuring the Grant of a 
Patent Render Such Patent Unenforceable in a Suit for 
Infringement 

Having found fraud and misrepresentation in the pro- 
curement of the patent in suit and that the complaint should 
be dismissed for want of equity (Findings 15 and 16, JA 

166-7), the Court below stated as a conclusion of law 

(JA 167): 


‘*2. The patent in suit is unenforceable because it 
was procured by fraud and inequitable conduct prac- 





* Lower testified (JA 124): ‘‘* * * he contacted me both at work and in the 
shop where we were making mops, and continuously kept asking about results.’’ 
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ticed by the applicants in the proceeding in this Court | 
in 1953 which resulted in the grant of the patent. Con- | 
trolling principles are found in the cases of Hazel- | 
Atlas Glass Co. vs. Hartford Empire Co., 322 U.S. 238, | 
and Precision Instrument Manufacturing Co. et al. vs. | 
Automotive Maintenance Machinery Co., 324 U.S. 806.’’ 





The cited Supreme Court decisions clearly support a dis- | 
missal of an action for patent infringement by reason of | 
fraud and inequitable conduct in the procurement of a 
patent, and the principles of those cases are certainly | 
applicable to the present facts as found by the Court 
below and as established by the record. 

The patent act (enacted in 1952 subsequent to those de- | 
cisions) provides that ‘‘unenforceability’’ shall be a de- | 
fense in any action involving the validity or infringement | 
of a patent (35 U.S.C. 282(1)).* 

In the Hartford Empire Case, the attorneys had mis- 
represented to the Patent Office during prosecution of the 
application for the patent in suit that a published ‘‘Clark 
Article’? praising the invention had been written by a | 
disinterested expert. In fact, the article had been pre- | 
pared at the instigation of Hartford-Empire by persons 
other than Clark but he had signed it at the company’s | 
request prior to its publication. The Supreme Court held | 
the patent to be unenforceable and ordered the case dis- | 
missed and relief denied to Hartford, stating (p. 250): 


‘‘Had the District Court learned of the fraud on the | 
Patent Office at the original infringement trial, it would | 
have been warranted in dismissing Hartford’s case. 
In a patent case where the fraud certainly was not more 
flagrant than here, this Court said: ‘Had the corruption | 
of Clutter been disclosed at the trial * * *, the court | 
undoubtedly would have been warranted in holding 
it sufficient to require dismissal of the cause of action 
there alleged for the infringement of the Downie 
patent.’ Keystone Co. v. General Excavator Co., 290 





* ¢¢ynenforceability’’ was added by Senate amendment to the section as 
enacted by the House. Senate Report No. 1979, Calendar No. 1908, 82d ; 
Congress, 2d Session. | 














20 


U.S. 240, 246, 54 S. Ct. 146, 148, 78 L. Ed. 293; cf. 
Morton Salt Co. v. G. S. Suppiger Co., supra, 314 U.S. 
at pages 493, 494, 62 S. Ct. at pages 405, 406, 86 L. Ed. 
363. So, also, could the Cireuit Court of Appeals have 
dismissed the appeal had it been aware of Hartford’s 
corrupt activities in suppressing the truth concerning 
the authorship of the article. The total effect of all 
this fraud, practiced both on the Patent Office and the 
courts, calls for nothing less than a complete denial of 
relief to Hartford for the claimed infringement of the 
patent thereby procured and enforced.’’ 


In the present suit, the District Court did learn of the 
fraud practiced in the procurement of the patent and was 
equally warranted in dismissing plaintiff’s case. 

In the Hazel-Atlas case it was argued, as here, that the 
misrepresented facts were not ‘‘basic’’ to the decision in 
favor of patentability. While we believe that such “facts’’ 
were basie to the decision of Judge McLaughlin, being 
given as the reasons for bringing the substitution of glass 
for cotton under an exception to the general rule of non- 
patentability, whether they were or not would make no 
difference for the very reason stated by the Supreme 
Court (pp. 246-7) : 


‘‘The Cireuit Court also rested denial of relief upon 
the conclusion that the Clarke article was not ‘basic’ to 
the Court’s 1932 decision. Whether or not it was the 
primary basis for that ruling, the article did impress 
the Court, as shown by the Court’s opinion. Doubtless 
it is wholly impossible accurately to appraise the in- 
fluence that the article exerted on the judges. But we 
do not think the circumstances call for such an at- 
tempted appraisal. Hartford’s officials and lawyers 
thought the article material. They conceived it in an 
effort to persuade a hostile Patent Office to grant their 
patent application, and went to considerable trouble 
and expense to get it published. Having lost their in- 
fringement suit based on the patent in the District 
Court wherein they did not specifically emphasize the 
article, they urged the article upon the Cireuit Court 
and prevailed. They are in no position now to dispute 
its effectiveness.’’ 


| i ee, \ eae | oe 
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In the Precision Instrument case, the patent in suit! 
resulted from the settlement of an interference proceed- ' 
ing after it had appeared that one of the parties may have | 
given false testimony. The patent was issued without | 
the facts relating to the alleged perjury having been 
brought to the attention of the Patent Office. The owner 
of the patent (Automotive) contended that it had only | 
unsubstantial proof of the facts concerning perjury. Con- 
cerning this the Supreme Court said (p. 818): 





‘‘Those who have applications pending with the Patent | 
Office or who are parties to Patent Office proceedings | 
have an uncompromising duty to report to it all facts | 
concerning possible fraud or inequitableness underly- ; 
ing the applications in issue.’’ | 


In holding that the suit for infringement should be dis- | 
missed by reason of the inequitable conduct in the Patent 
Office in connection with the procurement of the patent, : 
the Supreme Court said (pp. 815-6) : | 


‘This maxim necessarily gives wide range to the. 
equity court’s use of discretion in refusing to aid the 
unclean litigant. It is ‘not bound by formula or re- 
strained by any limitation that tends to trammel the | 
free and just exercise of discretion.’ Keystone Driller | 
Co. v. General Excavator Co., supra, 290 U.S. 245, 246, 
54 8. Ct. 147, 148, 78 L. Ed. 293. Accordingly one’s 
misconduct need not necessarily have been of such a | 
nature as to be punishable as a crime or as to Justify | 
legal proceedings of any character. Any willful act | 
concerning the cause of action which rightfully can be | 
said to transgress equitable standards of conduct is 
sufficient cause for the invocation of the maxim by the 
chancellor. * * * * * * 

‘“In the instant case Automotive has sought to enforce 
several patents and related contracts. Clearly these 
are matters concerning far more than the interests of 
the adverse parties. The possession and assertion of 
patent rights are ‘issues of great moment to the public.’ | 
(Citing cases.) A patent by its very nature is affected | 
with a public interest. As recognized by the Constitu- | 
tion, it is a special privilege designed to serve the 
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publie purpose of promoting the ‘Progress of Science 
and useful Arts.’ At the same time, a patent is an ex- 
ception to the general rule against monopolies and to 
the right to access to a free and open market. The far- 
reaching social and economic consequences of a patent, 
therefore, give the public a paramount interest in see- 
ing that patent monopolies spring from backgrounds 
free from fraud or other inequitable conduct and that 
such monopolies are kept within their legitimate scope. 
The facts of this case must accordingly be measured 
by both public and private standards of equity. And 
when such measurements are made, it becomes clear 
that the District Court’s action in dismissing the com- 
plaints and counterclaims ‘for want of equity’ was 
more than justified.’’ 


POINT Ti—INVALIDITY 


The Patent Is Invalid as Covering the Mere Substitution of 
a Newly Available Glass Yarn Material for Cotton in a 
Roofing Mop 


An independent ground which would justify the lower 


Court’s judgment of dismissal is the fact that the patent 
in suit is invalid. 

The misrepresentations in procuring the grant of the 
patent also destroy its presumption of validity. Floridin 
Company v. Attapulgus, 35 F. Supp. 810 (D.C.Del.). The 
presumption of validity upon which appellant relies has 
been recently held by this Court to be ‘‘hardly more than 
a procedural device to establish a prima facie case’’ (Rothe 
v. Ford Motor, 102 App. D.C. 331, 253 F. 2d 353). What- 
ever effect this presumption may have to establish a prima 
facie case, it cannot survive in the face of the new evidence, 
discussed above and in this section of the brief. The 
present record establishes additional reasons for support- 
ing the findings of non-patentability by the Patent Office 
and none for reversing those findings. 

The question of validity of the patent depends upon 
the substitution of glass fiber yarn for cotton yarn in a 
roofing mop. Lower and Hatz based their patent on the 
use of a ‘‘continuous fibrous glass cord’’ or yarn which 
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they secured from appellee shortly after the end of World 
War II and which had then for the first time become 
commercially available for civilian uses. 


The history of the development and use of continuous | 
glass fiber textile yarns by appellee and its predecessor is | 
shown by the testimony of Fletcher. Work on the develop- | 
ment was started in 1937 and progressed slowly until the | 


beginning of World War II (JA 46). Many problems had 


to be solved, including fiber lubrication. Development work | 


continued during the early 1940’s, and at that time the | 


work was still experimental and had only progressed to a 
very small pilot plant operation producing about two 
pounds per unit (JA 47). The product then being pro- 
duced was a slender strand of very small diameter filaments 
(called 900’s) designed and used for electrical insulation 
(JA 47) which had a selling price in the neighborhood of 


$6.00 per pound (JA 48). Our defense effort stimulated | 


the development of continuous textile materials by appel- | 


lee which resulted in the production of additional types 
of continuous yarns at lower costs. 

During the war and even before, the continuous glass 
textile material manufactured by appellee (there was no 
other source for the product) was confined to military uses 
and was allocated among customers on priorities; no mate- 
rial was given an outlet into civilian use (JA 49). 

It was only after the end of the war in September, 1945, 
that continuous glass textile materials became generally 
available (JA 49). 

Lower had become familiar with the electrical tying 


cord ECd8U in his shipyard work during the war and al- | 
most as soon as it became commercially available, Lower 
and Hatz tried it for a roofing mop. It was also inde- | 
pendently tried for the same purpose at about that same 
time by appellee’s witness Lundeen, when he bought some | 


job lots of glass yarn with the idea of selling it for wrap- | 


ping twine (JA 49, 50). 
Ever since the decision of the Supreme Court in Hotch- 


kiss v. Greenwood, 52 U.S. 248, it has been established 
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law that the mere substitution of an existing material which 
is superior to that previously employed is not patentable. 
The Supreme Court said (p. 266): 


‘‘No one will pretend that a machine, made, in whole 
or in part, of materials better adapted to the purpose 
for which it is used than the materials of which the 
old one is constructed, and for that reason better and 
cheaper, can be distinguished from the old one; or, in 
the sense of the patent law, can entitle the manufac- 
turer to a patent.’’ 


Over the years the courts have made few exceptions to 
the Hotchkiss v. Greenwood rule. Patentability has been 
found only where (1) the substituted material had been 
commercially available for many years and (2) the sub- 
stitution produced results so startling and different that 
its use became universally adopted and rendered use of 
the old materials obsolete. Appellant’s misrepresentations 
on the latter point undoubtedly led Judge McLaughlin to 
decide as he did. But here we have shown not only that 
there is no universal use resulting in obsolescence but also 
that the superior material, discovered and developed by 
appellee, was commercially available for but a few weeks 
or months before the substitution was tried. 

Judge Learned Hand dealt with a closely analogous 
situation in Dewey and Almy Chemical Co. v. Mimezx Co., 
124 F. 2d 986 (C. A. 2), holding invalid a patent involv- 
ing the substitution of latex as a seal for cans. In that 
ease the substitution was made within a year or two after 
latex beeame commercially available. In holding that the 
necessary setting did not exist for any invention at all, 
the Court said (p. 987): 


‘As we have said rubber was an old material for that 
purpose, and latex is only another form of rubber; the 
patent merely recommended its use as a substitute 
within a year or two after it became possible to obtain 
it. * * * * When for example a material has been avail- 
able for many years, and no one has thought to use it in 
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a new physical combination to answer a need equally | 


old, there is as much reason for treating its selection | 


as evidence of invention as the selection of any other | 
element; * * *. The difficulty in the case at bar is not : 
therefore that the invention consisted only of a substi- | 
tution of material, but that the necessary setting did | 
not exist for any invention at all. It is not important | 
that latex had been known for many years, and that a | 
convenient method of shipping it had been known for | 





eight years. We should not count elements that were | 
not commercially available; a substance, long known to | 
chemists, but not upon the market, is practically as | 


impotent upon the art as though it were unknown.”’ 


In Perma-Fit Shoulder Pad Co. v. Best Made, 218 F. 2d | 


747 (C.A. 2), Circuit Judge (now Justice) Harlan dis-— 
eussed decisions, including many of those upon which | 
appellant has relied, holding patentability in substitution | 
of materials. In distinguishing from those cases and hold- | 
ing the patent invalid because the substitution was made | 
shortly after the better material was known to the trade, : 


the Court said (p. 751): 


‘‘In all those cases, the substituted material was a 


well-known one, generally available to practitioners of | 


the trade. Their fazlure to make prompt use of the 
substitute material argues against the obviousness of 
the substitution. But here there is no indication that 


Texlite was generally known to the shoulder-pad trade | 
for any length of time before Joseph Talalay made his | 


disclosure, and the same argument cannot be made. | 
Indeed the very opposite seems more likely. The de- | 


sirable qualities of a good shoulder pad—lightness, 


resiliency, complete identification with the garment, | 
and ability to hold its shape—are no secret. A variety | 
of fillers was in use, and manufacturers were on the | 


lookout for new materials. When Anselm Talalay 
came along with Texlite it can hardly be supposed that 
its qualities would not have been quickly recognized 








by one skilled in the art as admirably suited for use in | 
making shoulder pads. And that is just what Anselm | 
Talalay testified was his father’s immediate reaction | 


when he showed him his new material.’’ 
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See also Universal Oil Products Co. v. Globe Ou & Refin- 
ing Co., 322 U. S. 471, 486, 487, and Charles R. Pollard, 
Jr. v. American Phenolic Corp., 219 F. 2d 360, 363 
(C. A. 4). 

Appellant introduced portions of the deposition of Wag- 
goner, taken on its behalf, and argues in its brief that be- 
cause appellee has a large staff of people devoted to find- 
ing new uses for Fiberglas (Appellant’s Brief, p. 25), the 
use in a roofing mop was not obvious. 

Waggoner did not state that appellee had this staff be- 
fore the end of World War II. Fletcher testified that re- 
search for civilian uses ‘‘ * * has all developed since the 
end of the World War’’ (JA 62). He also testified that 
during the war no effort was made to develop civilian uses 
because ‘‘ * * the manpower situation did not permit of 
any employees that were engaged in anything but the 
World War effort” (JA 61-2). 

Because of this limitation on its activities until the war 
was over, appellee had no opportunity to develop civilian 


uses such as roofing mops, and no incentive to do so because 
it could not sell material for such purposes anyhow (JA 
49). 

There is no conflict between the testimony of Waggoner 
and Fletcher. Waggoner testified generally without speci- 
fying the period of time or distinguishing between civilian 
and military uses.* 


* The published article to which appellant refers at page 26 of its brief 
(Modern Plastics, forming a part of Ex. D-1) does not support its argument 
that during the war appellee was devoting research to non-military end uses 
for its products. On the contrary Fletcher testified that such research was 
all devoted to the military effort and to the improvement of the production and 
quality of appellee’s glass fiber. 
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The Properties of Appellee’s Glass Yarn Which Make It Suit- 
able for a Roofing Mop Were Known and Utilized During 
World War II—Prior to the Alleged Discovery by Lower 
and Hatz 


The wartime uses of glass fiber textile yarns and the 
information publicly available during that period taught 
and suggested the substitution of that material for other 
fibers, such as cotton, where high temperature resistance, 
flexibility and strength were desired. Fletcher testified 
(JA 50): 


‘The superior properties of the glass fiber, high tem- 
perature resistance, high electrical resistance, and the 
high strength of this material, offer it as a particularly 
good substitute for all other textile materials, such as 
eotton and the like.”’ 


The witness gave a long list of examples of uses for glass | 
yarn developed prior to the end of World War II and | 


shortly after (JA 50-2). He estimated that there are be- 
tween seven and eight thousand end uses for Fiberglas 
textile products at the present time and stated that new 
uses are occurring almost daily (JA 52). Each of these 
new uses involves the substitution of glass yarn for some 
other material and, presumably, works an improvement 
resulting from the superior properties of glass because 
glass yarn still is a relatively expensive material as com- 
pared with other fibers, such as cotton. 

We have included with the prior art (Ex. D-1) a few 
representative articles which were published during the 
war and which disclose the properties of glass textile yarns 
and suggest their substitution for cotton. Heat resistance, 
high strength and flexibility are emphasized. 

We have also included in Exhibit D-1 several prior art 
patents similarly disclosing those properties of glass fibers 
which made it obvious to try that material as a substitute 
for cotton in a roofing mop. Appellant’s witness Phillips 
admitted on cross-examination that Baird patent 2,133,183 
suggested to him that glass yarns or fabrics should be 
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substituted for cotton where greater resistance to heat is 
desired (JA 145); that Powers patent 2,224,274 suggested 
the direct substitution of glass fibers for cotton fibers in 
an automobile tire (JA 147); that Owens patent 2,243,917 
suggested to him that glass fibers are suitable for use as 
an applicator for a corrosive material (JA 147). 

Other patents also show glass fibers used as applicators 
and brushes, as follows: 


Rheinberger 1,359,104 — shine removing brush 

Grunberg ! 2,320,323 — glass fiber applicator 
combined with bottle 
stopper 

Schreyer 2,466,785 — cosmetic applicator 

Roth (British) 24,558 — glass fiber brush as an 

| applicator for acids or 

other liquids 

‘‘The Glass Industry”’ — bundles of glass 

Vol. 18, p. 24 threads to replace 

January, 1937, | bristles or wires in 

Article entitled polishing brushes 

‘¢German Glass Wool 

Developments”’ 


Evidence in the Present Record Negates One of Principal 
Contentions in the 4915 Proceeding That Lower and Hatz 
Discovered the Lubricating Effect of Asphalt on Glass 
Fibers 


Plaintiff’s trial brief in the 4915 suit stated (Ex. P-, p. 
25): 


‘‘It is submitted that the key to the situation is the 
plaintiffs’ discovery that the molten asphalt would act 
as a lubricant which would counteract the abrasive 
qualities of spun glass fibers. Without this lubricating 
action there would be the same rapid deterioration 
which had indicated that this material was not adopted 
for use as a mop.’’ 
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Other statements to the same effect appear in the brief | 
(page 7) and in the oral argument at the trial (Ex. P.3, | 
pp. 34, 57, 75). 
We submit that prior patents and the testimony of | 
Fletcher and appellant’s own witness Phillips show that | 
the lubricating effect of molten asphalt on glass fibers | 
es was well known prior to Lower and Hatz. | 
Fletcher testified that it was known from the very be- | 
ginning of his work with glass fibers in the early 30’s, 
then in the form of insulating wool, that lubricants were 
, required to prevent glass fibers from scratching or abrading | 
each other (JA 53). Lubricants were also employed for | 
continuous glass fibers from the very start of the develop- | 
ment work in 1937, as a major part of the process (JA 
53). 
Slayter patent No. 2,133,238 issued in 1938 (Ex. D-1, JA 
following p. 184) discloses the requirement for lubricants | 
a ‘‘to inhibit mutual scratching of the fibers’? in a process 
relating to continuous filament yarns and specifically dis- 
closes the application of molten asphalt to the fibers for 
that purpose. The patent states (p. 2, col. 1, lines 22-29): 


‘‘In fabricating these yarns composed of a multi- | 
plicity of glass fibers, we may use an adhesive or | 
lubricant or sizing which increases the mass integrity | 

>. of the group of fibers, and inhibits mutual scratching | 
of the fibers and facilitates the handling, winding and 
unwinding of the yarn upon spools, and various ‘other 
steps of the process.”’ 


| Later in the patent there is a disclosure of the applica- | 

eo tion of heated asphalt to the fibers as they are gathered | 

| into a strand and drawn around a pad (p. 3, col. 2, lines 
54-61) : 


‘‘ Arranged in conjunction with the pad 74 is a lubri- 
eant reservoir 75 adapted to be filled with a suitable | 
lubricant or sizing or coating material supply body 76. | 
If the supply body 76 is composed of a thermoplastic 
substance, such as wax, asphalt, or the like, it may be 
heated by any suitable means such as the burner 77.’’ 
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Fletcher testified that he was in charge of the design and 
construction of the equipment shown in this patent (JA 53) 
and that asphalt was used in the process (JA 54). He then 
explained in some detail the function of the asphalt and 
that ‘‘ Asphalt proved to be one of the finest lubricants we 
were ever able to get’’ (JA 55). 

Slayter patent 2,206,059, July 2, 1940 (Ex. D-1, JA follow- 
ing p. 184) discloses asphalt as a lubricant in connection 
with the interfelting of glass fibers. The disclosure of the 
patent with respect to the lubricating effect of asphalt on 
glass fibers is as follows: 


Page 3, col. 1, ls. 28-34 ‘‘For this purpose I preferably 
drench the fibers with a large amount of binder solu- 
tion prior to interfelting action. The liquid performs 
two principal functions, (1) 2 lubricates the fibers and 
permits them to slide past one another during the 
interfelting action * * .”’ 


Page 4, col. 1, ls. 63-69 ‘‘ The binder * * such as * * asphalt 
ete. The solution of binder performs two principal 
functions, (1) 2¢ serves as a lubricating medium be- 
tween the fibers during the interfelting action * * .’’ 


Page 8, col. 2, Is. 6-14 ‘‘Likewise, as brought out herein- 
above, the presence of the binder throughout the mass 
of fibers in the cover 211 causes the adjacent fibers to 
be lubricated with respect to one another and thereby 
slip past one another during the interfelting action.”’ 


Fisher patent 2,224,149, December 10, 1940 (Ex. D-1, JA 
following p. 184), discloses the use of bitumens as a lubri- 
cant in connection with continuous glass fiber strands, as 
follows: 

Page 1, col. 1, ls. 6-8 ‘‘The coating may serve for lubrica- 


tzon purposes to prevent filaments within the strand 
from scratching each other * * .”’ 


Page 2, col. 2, Is. 14, et seq. ‘‘ * * a suitable coating 
material such as * * bitwmens * * in molten condition 


* * may be * * heated to the desired temperature by 
means of the heater 28, * * . The filaments in being 
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drawn over the pad 12a are lubricated by the liquid 
coating material * * .’’ 


Weimann patent 2,343,600, March 7, 1944 (Ex. D-1, JA 
following p. 184) relates to a method of fabricating a densi- 
fied glass fiber wool by spraying with asphalt as a lubricant 
to prevent damage during the subsequent handling. The 
patent states (p. 1, col. 1, Ils. 34-45) : 


‘<The mat or bat so formed, may be sprayed while still 
hot with a lubricant, as, for example, lubricating oil, 
light consistency asphalts, as emulsified asphalt, in 
order to lubricate the glass fibres and so insure that 
they slip over each other and that undue breakage in 
subsequent handling of the bat is avoided.’’ 


Fletcher testified as to the use of asphalt in the manufac- 
ture of glass fiber Navy board by appellee during World 
War II. The board was fabricated by squeezing it while 
it was in the molten asphalt (JA 57-8). 

In addition, Lundeen testified that asphalt has the same 
lubricating action on a cotton mop as on a glass mop—‘‘if 
you rub a dry (cotton) mop across that roof, it would go to 
pieces immediately, but the asphalt lubricates it and it 
really spreads the asphalt rather than mops it, it spreads it 
in one row and down the other, the same as a glass mop’’ 
(JA 74). 

None of the foregoing evidence as to lubrication discussed 
under this heading was before the Court in the 4915 suit. 


In View of Its Known Properties It Was Obvious to Try Glass 
Yarn as a Substitute for Cotton and, Under Controlling 
Authorities, the Substitution Was Not Invention 


Even without the additional facts brought out during the 
trial of this case, the Patent Office Board of Appeals held 
the substitution of glass for cotton to be devoid of invention, 
stating (Ex. P-1, Paper No. 21, dated September 30, 1952) : 


‘‘The Examiner’s position is that no invention is 
involved in substituting glass fibres for the yarn or 
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cotton fibres used in the prior art since merely the ex- 
pected result due to the well known inherent properties 
of the glass fibres is obtained and we agree with him in 
this respect.’ 


We believe that Judge McLaughlin would have upheld the 
Board’s decision if the record in the present case had been 
before him. The facts in this case reinforce the decision of 
the Patent Office tribunals that merely the expected result 
is obtained from the substitution. 

As shown by the Lundeen testimony, the only difference 
between glass and cotton for a roofing mop is the ability of 
glass to withstand higher temperatures because glass will 
not burn—there are no startling or unexpected advantages 
(JA 74-5). 

The fact that textile glass fibers had the ability to with- 
stand heat at temperatures well above those which would 
cause cotton to char or burn was well known and published 
in many articles. It was this property which effected the 
substitution of glass for cotton textiles, at first for electrical 
insulation and subsequently in a variety of military uses 
during World War II. Both Lower and Hatz knew of this 
property from its use at the shipyard where they worked 
during the war. For example, it had been used to suspend 
metal clips in a hot galvanizing dip (JA 93). It was also 
known that molten asphalt is an excellent lubricant for 
glass fibers. 

In Sinclair & Carroll Co. v. Interchemical Corp., 325 U.S. 
327, 335, the Supreme Court said that ‘‘selecting a known 
compound to meet known requirements is no more ingenious 
than selecting the last piece to put into the last opening in 
a jig-saw puzzle. It is not invention.’’ 

In Krupp Nirosta Co. v. Coe, 68 App. D.C. 323, 96 F. 2d 
1013, this Court held it unpatentable to form new articles 
out of an existing steel alloy or to distinguish them by con- 
ditions to which they will be subjected in use.* The Court 





* Appellant here attempts to distinguish the roofing mop of the patent by 
the condition of its use with molten asphalt. 
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agreed with the Patent Office tribunals and the court below, | 
‘that the public is entitled to utilize the steels * * * in manu- | 
facturing any desired articles thereof and that applicant | 
is not entitled to claim monopoly on such articles.’’ : 

It will be recalled that Fletcher testified that seven or | 
eight thousand uses have been found for glass textiles and | 
that new uses are occurring almost daily (JA 52). As : 
suggested in Heath v. Frankel, 153 F. 2d 369 (C.A. 9), if | 
the patent in suit can be sustained, anyone who finds a new | 
use for appellee’s product can also secure a patent and the | 
end uses of glass textiles by appellee and its customers | 
will be limited to those which they discover. The Court of | 
Appeals said (p. 371): : 


‘“‘This view is antagonistic to the spirit of our patent ! 
law which enables inventors (of the basic material) to | 
have their product reach as wide a use as possible.” , 


In Welsh Mfg. Co. v. Sunware Products Co., 236 F 2d | 
225 (C.A. 2), the Court of Appeals said (p. 226) : | 


‘Where the use of a device or structure is common to | 
many dissimilar fields, its application to a new field | 
ordinarily involves no more than ordinary mechanical | 
skill. Cf. Altoona Publix Theatres, Inc. v. American | 
Tri- Ergon Corp., 1935, 294 U. S. 477.”’ | 


The following decisions holding lack of patentability in | 
the substitution of materials are of interest in that each | 
involved substitution of one type of fiber for another and | 
each substitution resulted in a superior article which was | 
urged to be controlling on the question of patentability. 

In Fowler v. Honorbilt Products, Inc., 131 F. 2d 153 (C.A. | 
3), sisal was substituted for cotton in a furniture upholstery | 
pad of particular construction. In denying patentability, 
the Court of Appeals said (p. 155) : 


“The pad of the patent in suit is constructed in 
exactly the same way that pads of fibres other than 
sisal had been made for many years. The hetter article 
derived from the use of sisal was not the result of any 
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new contrivance or process described by the patent. 
It was due alone to the fact that the peculiar properties 
and characteristics of sisal rendered it superior for 
padding purposes in upholstery,—a fact which had 
long been widely known and understood. The mere 
adaptation of sisal to the particular manufacture 
could not, therefore, be the subject of a patent. Hotch- 
kiss v. Greenwood, supra. 

‘“We are unable to perceive wherein the patent in 
suit discloses anything more than the substitution of 
sisal for cotton or other fibrous material in the manu- 
facture of upholstery pads.’’ 


In re Krogman, 223 F, 2d 497, was decided by the Court 


of Customs and Patent Appeals on an appeal from the 
decision of the Patent Office refusing a patent for a filter 
in which a fiber known as ‘‘ixtle’’ was substituted for sisal. 
The Court said (p. 500): 


‘‘The Board considered this evidence of improvement, 
acknowledging that ixtle was a superior filter material, 
but thought that the use of ixtle for this purpose was 
readily suggested by the prior art’s use of sisal as a 
medium for filtration. The fact that on trial ixtle 
proved to be better than sisal was not, in the Board’s 
opinion, controlling on the question of patentability 
since the physical similarities between the two fibers 
were such as to lead one skilled in the art to believe 
that ixtle was equally as good as sisal for filtration, 
and appellant’s use of ixtle was not contrary to the 
teachings of the prior art. In this light, the board 
thought our holding in the case of In re Rudolph Wiet- 
zel and Wilhelm Michael, 17 C.C.P.A. (Patents) 1079, 
39 F. 2d 669, 5 USPQ 177, 179, was of general applica- 
tion. We there said, ‘where there is no real reason to 
suppose that the result would not be produced, there 
is no invention in trying it and finding out that the 
process is successful.’ ”’ 


In General Foods Corp. v. Triangle Mfg. Co. (CA. 7, 


decided March 20, 1958, 116 USPQ 555), a patent granted 
for the substitution of saran plastic filaments for copper 
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wire in a cleaning pad was held invalid. The Court said 
(p. 557) : 


««* * * the Cameron patent in suit discloses nothing 
more nor less than the substitution of one material for 
another. The purpose, shape, structure and mode of 
use of the device of the Cameron patent are, for all 
practicable purposes, the same as the prior devices, the 
principal and almost sole difference being in the sub- 
stituted material. 

* * & * 
no exceptional imaginative talent was exhibited by 
Cameron by merely recognizing the suitability for use 
of a ribbon-like plastic filament in place of a ribbon-like 
metallic filament. Also, that the alleged wider range 
of uses of the plastic pad were a foreseeable conse- 
quence of the selection of the particular plastic men- 
tioned in the patent.’’ 


The Court of Appeals also found it to be significant that 
in spite of ‘‘extensive sales’’ the patented device had not 
rendered the use of steel wool and copper mesh obsolete, 
saying (p. 558) : 

‘¢* * * Moreover, the two cleaning pads or aids upon 
which Cameron avowedly sought to improve, namely, 
the steel wool pad and the knitted metallic copper mesh 
pad, are still extensively sold and used and have not 
been displaced or replaced by the device of the patent 
in suit.’ 


Even assuming that it may not have been obvious as to 
how glass fibers actually would operate when used for a 
roofing mop, it certainly was obvious to try them for that 
purpose. The known properties of high heat resistance, 
resistance to corrosion, flexibility, strength, indeed its very 
appearance (as Lower said, it looked like cotton whipcord) 
and the fact that it had been commonly substituted for 
cotton in other places all recommended it, when commer- 
cially available, to any skilled person in search of a material 
that would not char or burn. To try this newly available 
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material along with two others (nylon and asbestos, JA 
92-3) and to select the one that worked, was, in the light of 
past knowledge, a step too short to amount to invention. 

In Mandel Bros v. Wallace, 335 U. §. 291, the Supreme 
Court said (pp. 295-6) : 


‘‘But we think that the state of the prior art was 
plainly sufficient to demonstrate to any skilled chemist 
searching for an anticorrosive agent that he should 
make the simple experiment that was made here. * * * 
The step taken by the patentees in advance of past 
knowledge was too short to amount to invention. They 
merely applied an old process of inhibition to a new 
cosmetic use.”’ 


Even with its ability to withstand high heat, with im- 
proved fastening means* for the glass, with advertising and 
with sales promotion, the glass roofing mop has made 
practically no commercial impression on the industry as 
shown, for example, by the experience of the largest com- 
pany in the industry selling only four mops of glass to 


every thousand of cotton. 


Appellant’s Witness Phillips Was Not Competent to Testify 
as to Lack of Obviousness 


The testimony of appellant’s witness Phillips that in his 
opinion the pleaded prior art patents and publications do 
not suggest a glass roofing mop has little, if any, weight 
when considered in the light of the circumstances under 
which his opinion was derived. 

While Phillips may be an expert on glass technology, he 
admitted he had never heard of a roofing mop until about a 
year ago (JA 143) when appellant’s officer and attorney, 


* Appellant ’s witness Lower and appellee’s witness Lundeen agreed in their 
testimony that the roofing mop composed of spun glass fibers and fastened 
by a glass cord, as disclosed in the patent in suit, had no practical utility and 
that special fastening means had to be devised to hold the glass yarn in place. 
Lower said the glass tie would not hold the glass fibers and they had aban- 
doned it after making about six mops that way (JA 127). Lundeen testified 
to the same effect on direct and cross (JA 72 and 84). 
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Mr. Mohrfeld, explained the case to him. Phillips admitted 
he examined the patents and publications after he knew of 
the existence of appellant’s patent on a glass roofing mop 
and after he knew that appellant had to establish that these 
patents and publications would not suggest the use of glass 
fibers for roofing mops; he ‘‘read them with that in mind’’ 
(JA 144). He admitted on cross-examination that ‘‘your 
testimony that these patents and publications would not 
have suggested glass to you required the assumption, re- 
quired you to project yourself back in time when you didn’t 
know about glass mops’’ (JA 144). He knew the patents 
and publications were not supposed to suggest using glass 
fibers for a roofing mop before he even knew what they did 
suggest. He was told the answer before he was asked the 
question. 


POINT III—NON-INFRINGEMENT 


Even if the Patent Were Valid, Appellee’s Sale of Glass Yarn 
Would Not Constitute Infringement 


The District Court made no finding on the question of 
infringement and the facts of record would not have sup- 
ported such a finding, particularly in view of the burden 
which rests on appellant to establish infringement, and 
which appellant has failed to meet. 

It will be recalled that appellant’s patent was predicated 
on the use of the very glass material which Lower and Hatz 
secured from appellee, and which appellee had developed 
during the war before Lower and Hatz tried it for a roofing 
mop. There is not even a pretense that they did more than 
use this material for a roofing mop. There was no special 
material developed by the patentees or by anyone else for 
that purpose, as comprehended by the claims of the patent. 
Therefore, appellee being first in time with the glass yarn 
of the patent could not have especially made or adapted it 
for roofing mop purposes.* 


* This is a complete answer to the point attempted to be made by appellant 
that appellee developed a special material for roofing mops (see Appellant’s 
Brief, pp. 28-29). 
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Appellee never manufactured a roofing mop and there is 
not even a suggestion in the record or in the brief of 
appellant to the contrary. 

The sale of a roofing mop by the Clarke supply house, to 
which appellant refers, related to mops manufactured by 
others not connected with appellant. It is contended, based 
on hearsay testimony of Hatz, that appellee sold some such 
mops to Clarke through its salesman, Carpenter. However, 
the record does not show that Carpenter sold anything to 
Hatz and does not show that Carpenter sold any mops after 
issuance of the patent.* 

The question of infringement, therefore, depends upon 
whether appellee is liable for the use by third parties of 
its textile glass yarn in the manufacture of roofing mops. 
We submit that neither the statute, nor the decisions cited 
by appellant, nor the facts, support an affirmative answer 
to that question. 

See. 271 of Title 35 U.S.C. defines the acts of infringe- 
ment and contributory infringement as— 


(a) ‘‘* * * whoever without authority makes, uses or 
sells any patented invention * * *.’’ 
The patented invention in this case is a roofing mop. Ap- 
pellee has not made or used roofing mops or sold them since 
issuance of the patent. 


(b) ‘‘Whoever actively induces infringement of a 
patent * * *.’’ 

There are no acts of appellee established by this record 

which disclose an active inducement of infringement. Ap- 

pellee’s advertising of its glass yarn for roofing mops is a 

mere indication of one of the thousands of uses to which 

that material is suited. The words ‘‘actively induce in- 





* Appellant took Carpenter’s deposition, but this showed no sales of mops 
after the date of the patent. This deposition was not offered and Clarke was 
in Court at the trial under subpoena by appellant, but not called to testify 
(Tr. 76). 


——., 
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fringement’’ require that someone shall actually infringe 
as a result of the inducement. There is no evidence that 
anyone was induced to manufacture an infringing roofing 
mop by such advertisements or by any other act of appellee. 
In fact, the only evidence of even the use of glass yarn of 
appellee’s manufacture since issuance of the patent shows 
purchases by Miracle Mop Company, appellant’s licensee 
under the patent, and by Lundeen’s company on ‘‘milk 
bottle tubes’’ where the yarn is wound in ‘‘one continuous 
yarn on the spool’’ (JA 78). Yarn so packaged ‘‘is used 
by weavers and all types of people using glass yarns’’ (JA 
TT )e 


(c) ‘‘Whoever sells a component of a patented ma- 
chine, manufacture, * * * constituting a material 
part of the invention, knowing the same to be es- 
pecially adapted for use in an infringement of such 
patent, and not a staple article or commodity of 
commerce suitable for substantial noninfringing 
use, shall be liable as a contributory infringer.’’ 


This definition requires that seller of a component shall 
know the same to be especially adapted for use in an in- 
fringement, and that such component shall not be a staple 
article or commodity of commerce suitable for substantial 
noninfringing use. The clauses are conjunctive. 

The evidence in this case that appellee developed suitable 
glass yarns prior to the alleged invention of Lower and 
Hatz and that such yarns have thousands of uses having 
nothing to do with the patent in suit is conclusive and un- 
disputed. There is no evidence that any glass yarn made 
by appellee is used solely in roofing mops. 

The decisions cited by appellant are not pertinent for the 
following reasons: 

Calhoun v. State Chemical Mfg. Co., 153 F. Supp. 293 
(D.C. Ohio) did not involve any question of the defandant’s 
infringement. The portion of the decision quoted in appel- 
lant’s brief (p. 30) related to alleged misuse of the patent 
by its owner, Calhoun. The District Court held (p. 302): 
‘Tt is unnecessary to decide whether licensees (under the 
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patent) did in fact actively induce their customers to use 
the invention.”’ 

On the question of advertising, appellant cites three 
decisions, as follows: ; 


American Stainless Steel Co. v. Ludlum Steel Co., 16 
F. 2d 823 (D.C.N.Y.) 

Henry v. Dick, 224 U.8.1 

Kalem v. Harper Bros., 222 U.S. 55 


In American v. Ludlum, supra, it was pointed out, in dis- 
tinguishing from other decisions, that the patents in suit 
were not limited to articles formed from steels manu- 
factured by defendant, but included the method of manu- 
facturing stainless steels, stating (p. 824) : 


‘Here there could be no infringement, unless in the 
process of ‘making the steel ultimately used in fashion- 
ing the patented articles the learning of the patents 
was followed.’’ 


The patent here in suit does not teach or cover the process 
of making glass fibers and for that reason the case does not 
support appellant’s contention, but rather that of appellee. 

Henry v. Dick, supra, was expressly overruled by the 
Supreme Court in the Motion Picture Patents case, 243 
U. S. 502, the Court stating (p. 518): 


‘*It is obvious that the conclusions arrived at in this 
opinion are such that the decision in Henry v. Dick Co., 
224 U. S. 1, must be regarded as overruled.’’ 


Kalem v. Harper, supra, was a copyright case, a proceed- 
ing involving statutory rights quite different from those 
involved here. 
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Acts of Appellee Prior to Issuance of the Patent Could Not 
Constitute Patent Infringement and the Lower Court Cor- 
rectly Ruled in That Regard 


Appellant’s alleged cause of action for unfair competition 
by acts committed prior to issuance of the patent was dis- 
missed by a final judgment (JA 21) from which it has not 
appealed and from which it no longer has a right of appeal. 
At the trial appellant sought to introduce evidence alleged 
to show ‘‘defendant’s infringing activities prior to the date 
of the patent’’ and the lower Court correctly sustained our 
objection to such evidence on the grounds that the unfair 
competition issue had been disposed of and that prepatent 
‘‘infringement’’ is untenable under the patent laws and 
authorities. 

Infringement derives wholly from statutory law. Title 
35, U.S.C., Section 271 (a) defines infringement as the 
manufacture, use or sale of ‘‘any patented invention, 
within the United States during the term of the patent 
therefor * * *.’’ 

Furthermore, Title 35, Sec. 287, precludes damages for 
infringement prior to the time the patentee marks the 
patented article with the word ‘‘patent’’, and the number 
of the patent, or gives notice of infringement, which ob- 
viously cannot be done until the patent issues. 

The law in this regard, predicated on statutes not sub- 
stantively different from the present, was established by 
the Supreme Court over a century ago in Gayler v. Wilder, 
51 U. S. 477, where the Court by Mr. Chief Justice Taney 
said (p. 493) : 


‘The inventor of a new and useful improvement cer- 
tainly has no exclusive right to it, until he obtains a 
patent. This right is created by the patent, and no suit 
can be maintained by the inventor against any one for 
using it before the patent is issued.”’’ 


See also Zalkind v. Scheinman, 139 F. 2d 895, 904-5 (C.A. 
2) holding that courts cannot, under the patent laws, award 
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damages for alleged acts of ‘‘infringement’’ prior to the 
patent’s issuance. 

Appellant appears to rely heavily in this connection on 
the case of Jones v. Radio Corporation of America, 131 F. 
Supp. 82. To whatever extent that case may be read as 
supporting appellant’s contention, it is clearly contrary to 
the statute and the controlling authorities cited above. 


CONCLUSION 


The judgment of the lower Court dismissing the com- 
plaint should be affirmed. The findings upon which the 
judgment was predicated are supported by substantial 
evidence and are not clearly erroneous. Other reasons, not 
specifically found, also support the judgment. These are 
the invalidity and noninfringement of the patent. 


Respectfully submitted, 
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UNITED STATES COURT OF APPEALS 
For The District Of Columbia Circuit | 


No. 14,730 





HALORO, INC., ! 
Appellant, 


V. : 


| 
OWENS-CORNING FIBERGLAS CORP., | 
Appellee. 


APPEAL FROM THE UNITED STATES DISTRICT COURT 
FOR THE DISTRICT OF CCLUMBIA 


REPLY BRIEF FOR APPELLANT 


ARGUMENT 


INTRODUCTION 


The appellee has neither undermined nor weakened the arguments 
contained in our main brief. For the most part, its answers are bot- 
tomed on three major fallacies. They are: First, fraud is a defense 
in a patent infringement suit; Second, differences of opinion about evi- 


dence constitutes fraud, and, Third, Lower and Hatz' invention consists 
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a, ne Seer 


of merely utilizing the inherent characteristics of fiberglas in making 7‘ 


their mop. 


I. 
UNENFORCEABILITY (DB 8-18) 


The allegation of fraud has been amply dealt with (PB 1-22). 


However, a few additional comments are indicated. ; 


First, no attempt is made to answer our contention that fraud is 


not a defense in a suit for the infringement of a patent (PB 8). 


Second, we contend that no fraud on the part of anyone has been 
shown. There was no misstatement of a fact, material or otherwise. 
In its simplest aspect, the question for the Court's determination is 
whether differences of opinion with respect to evidence constitutes fraud. 
In the old 4915 suit the attorney who brought it, Mr. Robertson, argued 
in his brief that the evidence before the District Court showed that the 
only mop being used was the glass mop (Ex. P-4). Regardless of 
whether Mr. Robertson's conclusion was correct, the matter is un- 
important as we have pointed out (PB-10). But we think his conclusion 


from such evidence was correct. 


It is true that years later, in the present action, it was established 
that such mop was not literally the only mop being used, but it took new . 


evidence to prove it. 


The 4915 suit was a contested action in which the Commissioner 
of Patents was defendant, and he was represented by the Solicitor for 
the Patent Office. Significantly enough, the Solicitor made no argu- 
ment that there was any fraud or misrepresentation in the case, but he 


very ably argued against the contentions and conclusions of Mr. Robertson. 


Note: Appellant's brief will be referred to as "PB", and appellee's brief will be 
referred to as "DB". 


Note: For convenience of reference, the topic headings employed by appellee 
will be adopted in this brief. 
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| 

It is suggested that the question of fraud should be decided solely 
on the evidence in the 4915 suit except to the extent that it may have 
been shown in the present action that the inventors of the invention in 
suit, Lower and Hatz, and their then attorney knowingly misrepresented 
a material fact. Appellee, in effect, contends that they did. Conse- 


quently, we will examine briefly the basis for appellee's contention. 


Comment has been made on the lack of materiality of Mr. Robert- 
son's conclusion. And quite inexcusably appellee has made no attempt 
to discuss the evidence in the 4915 suit to show that Mr. Robertson's 
conclusion was not justified. Moreover, the District Court in the 4915 
Suit was not misled by the attorney's argument. It merely found that 
the new mop had gone into universal use and had rendered the old cotton 
mop obsolete, and its finding was correct as we have endeavored to show 
(PB 20-22). 


THE MISREPRESENTED FACT THAT APPELLEE'S 
SALESMAN, MORRIS, SAID GLASS WOULDN'T : 
WORK, THAT YOU COULDN'T USE IT FOR A | 
ROOFING MOP 


Appellee can not relegate Morris to the ada by dubbing 
him a salesman who was unauthorized to speak for Owens-Corning as 
it has sought to do because Morris was its representative in Philadelphia 
with whom Lower and Hatz dealt, and Morris acealtbetly dealt with them 
as representing Owens-Corning (JA 86). 


The application for the patent in suit was filed January 22, 1946. 


Shortly before that time Lower and Hatz visited Morris at his place of 
business in Philadelphia for the purpose of obtaining some electrical 
tying cord to make a glass roofing mop. Hatz says that the visit was 
sometime before Xmas of 1945 (JA 97). Lower substantially confirms 
Hatz' testimony (JA 122), and Morris admits it (JA 87). Hatz testi- 
fied that at such meeting Morris told him, "You couldn't use it for that. 
It won't work, and to prove it he wrapped some around his finger and 
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rubbed it on the floor and it all frayed" (JA 99). Lower substantiates 
this testimony (JA 124). Appellee unblushingly says that it is false and 
constitutes fraud. Only by finding that Lower and Hatz deliberately 


lied can the Court find their testimony false. 


The charge of falsity of Lower and Hatz' testimony is predicated 
on Morris' testimony. Morris was mistaken. In the first place, 
Morris was testifying about a conversation which occurred more than 
ten years earlier, and he had no reason to recall anything about such 
conversation until after this suit was filed and he was called upon to 
testify by his employer. In the second place, we contend that Lower 
and Hatz’ testimony was true as evidenced by Morris’ own admissions 


on direct and cross-examination that - 


1. Fiberglas would fray when used as a mop, as he demon- 
strated (JA 87, 89); 


2. His request that Lower and Hatz make an experimental mop 
and submit the results of their test to him (JA 89); 


3. His keen interest in the experiment by following up on the 
progress of the work. In this connection, it should be noted that Morris 
admits that he was in Lower and Hatz office probably once or twice 
(JA 89 ), but Lower says that "he contacted me both at work and in the 
shop where we were making the mops, and continuously kept asking 
about results" (JA 124), and 


4. His request that one of the new mops be sent to the Owens- 
Corning plant in Toledo (JA 90). The Court may choose to note that 
other evidence as to what happened in this regard was erroneously ex- 
cluded (JA 90). 
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FRAUD AND INEQUITABLE CONDUCT IN PROCURING 
THE GRANT OF A PATENT RENDER SUCH PATENT 
UNENFORCEABLE IN A SUIT FOR INFRINGEMENT 


| 
The cases relied upon by appellee have been discussed in our 
main brief (PB 9-10). Such cases are inapplicable to the case at bar 
for in all of them scienter by the commission of positive acts of fraud 


was involved. | 


Hatz’ testimony has been previously discussed (PB 18). 
| 


The matter of presumptive validity of the patent in Suit is covered 
in our main brief (PB 32). Appellee undertakes to destroy that pre- 
sumption by citing some old decisions, conveniently overlooking the 
fact that the new 1952 Patent Act cited in our main brief in precise 


terms makes patents presumptively valid (35 U.S.C. 281). 


While waiving the flag of patrotism and at the same time ignoring 
the fact that Lower and Hatz, too, were in war work, appellee attempts 
to prove that it had no opportunity to "develop civilian uses such as 
roofing mops" out of its glass yarns prior to VJ day (DB 26), and for 
this purpose appellee relied upon the testimony of its employee Fletcher 


(JA 62). However, other evidence disproves Fletcher's testimony. 


Fletcher was incompetent to so testify. On cross-examination, 
Fletcher admitted that he did not know what research » for private use 
of fiberglas was conducted by Owens-Corning in three or four locations 
throughout the country other than where he was located (JA 63). 
Waggoner, who was the General Process Control Manager of Owens- 
Corning at the very time Fletcher was talking about (from 1944-1946), 
did know. Waggoner testified that Owens-Corning had always main- 
tained a very extensive research department, employing from 400 to 
700 people, and that from 8 to 10 per cent of them devoted their efforts 
to finding new uses for fiberglas (JA 150-151). This was during the 
war because VJ day was in September, 1945. Appellee's representation 
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to this Court, therefore, that ''Waggoner did not state that appellee had 
this staff before the end of World War II" (DB 26) is contrary to fact. 

But we do not charge appellee with fraud because of such misrepresen- 
tation although appellee and its attorney are at least as guilty as Hatz and 
his former attorney if judged by the standard appellee itself has set. 


Fletcher's testimony is further discredited by the admissions 
contained in Owens-Corning advertisement in Modern Plastics (DX 1), 
referred to in the footnote of appellee's brief (DB 26) as well as in 
appellant's brief (PB 26). Appellee’s comment in the footnote on this 
advertisement also is not in accord with the facts. But we still do not 
charge appellee with fraud because of the misrepresentation. The ad- 
vertisement is dated May, 1944, which was during the war, and it is 
stated therein that six of Owens-Corning ten major Research Divisions 
were engaged in the work of finding new uses for fiberglas. Appellee 
tries to substitute different words for those used. It would have the 
Court believe that the words used mean that when the war is over Owens- 
Corning will then cause six of its ten major Research Divisions to con- 
duct researches to find new uses for fiberglas. 


II. 
INVALIDITY (DB 22) 


THE PATENT IS INVALID AS COVERING THE MERE 
SUBSTITUTION OF A NEWLY AVAILABLE GLASS 
YARN MATERIAL FOR COTTON IN A ROOFING MOP 
It is believed that we have adequately discussed the contentions 
made by appellee under this point, including the contentions made in 
the subheadings thereunder (PB 22-25), except as follows: 


Of the multitudinous references relied upon in the Court below, 
appeliee now relies only on - 


x Baird et al., 2,133,183, October 11, 1938, for Electrical 
Insulation; 
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Powers, 2,224,274, Dec. 10, 1940, for Fabric 
Material: 


Owens, 2, 243,917, June 3, 1941, for Corrosion 
Resistant Yarn and Fabric; 


Reinberger, 1, 359,104, Nov.16, 1920, for Shine 
Removing Brush; 


Grunberg, 2,320, 323, May 25,1953, for Bottle 
Stopper With Applicator Extension; 


Schreyer, 2, 466,785, April 12,1949, for Cosmetic 
Applicator: 


Roth (British), 24,558, Feb. 29,1912 eesatas 
Nov. 4, 1911, for Improvement in Brushes 
for the Application of Acid or other Liquids, 
and | 


"The Glass Industry", Vol. 18, p. 24, Jannat, 1937, 
article entitled ''German Glass Wool Development". 


Note: This article describes glass wool for uses as 
sound and heat insulation, as insulating material in 
motor accumulators, in polishing brushes, and for 

Xmas tree ornaments. 


Slayter et al., 2,133,238, Oct. 11,1938, for Glass 
Fabric; | 





Slayter, 2,206,059, July 2,1940, Fibrous alas Felt, 
and 


x Weimann, 2,343,600, March 7, 1944, for Method 


for Saturation of Fibrous Material. | 
| 


Of these references, those marked with an "x" were considered 
both by the Patent Office and the Court in the 4915 suit, and the re- 


mainder add nothing to those so considered. | 
| 


Cleverly, in arguing invalidity of the patent in suit, appellee has 
adopted the fallacy known in logic as substitution. It has substituted a 
false issue for the Court's determination by attempting to make it 
appear in a lengthy argument that Lower and Hatz claimed to have dis- 
covered the lubricating qualities of hot asphaitum on fiberglas. Not so. 


Their discovery was that fiberglas yarns can be used as a roofing mop, 


and this is quite a different thing. Such mop can be used only to spread 
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hot asphaltum. The explanation of the remarkable success of the mop, 
which was reached after the invention was made, is that, unlike water, 
the hot asphaltum replaces the initial lubricant used on the filaments 
embodied in the yarns and lubricates the yarns (JA 132). Indeed, Lower 
and Hatz never said that they discovered a lubricant of any kind, or dis- 
covered that hot asphaltum was a lubricant for fiberglas yarns. They 
merely observed after making their invention that it was a lubricant and 
concluded their mop was successful for that reason when put to the use 


for which it is intended. 


There is a difference between seeing something and discovering 


something. 


Disparaging the Lower and Hatz achievement, appellee calls 
attention to the testimony of the cotton merchant, Lundeen, who testi- 
fied that the only difference between glass and cotton for a roofing mop 
is the ability of glass to withstand higher temperatures because glass 
will not burn - there are no startling or unexpected advantages (DB 32). 
The expert Phillips flatly contradicted this testimony and gave the 
scientific explanation of why it was not correct (JA 142). Furthermore, 
it is not beside the point to note that in adducing Lundeen's testimony 
appellee apparently forgot, for the moment, that seven years earlier 
appellee itself found that there were startling and unexpected advan- 
tages in the glass mop by advertising its advantages on a national scale 
and stating that it outlasted cotton mops 10 to 1, that the new mop yarn 
was the first mop yarn improvement in a generation of roofers and was 


winning nation wide preference in the entire roofing industry (PB 27, 28). 


Another false premise adopted by appellee is the contention that 
Lower and Hatz merely employed the inherent properties of fiberglas, 
which constituted their discovery. This matter has been mentioned in 
our main brief (PB 24). The only thing we wish to add is that an in- 
herent property of fiberglas certainly is not to spread hot asphaltum, 


and no one, including appellee, ever contended that it was. 
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Regarding the references cited as anticipating the invention in 
suit, we will rely upon the testimony of the expert Phillips (JA 130- 
140) as negativing the argument of their alleged anticipatory nature, 
and we ourselves will rely upon them as substantiating our contention 
that a new use for fiberglas involves invention as evidenced by the 


grant of the patents included in such references. 


iil. 
NON-INFRINGEMENT (DB 37) 





This point is covered in our main brief (PB 30). One statement 
of appellee, however, should be answered. Appellee says that ‘There 
is no evidence that anyone was induced to manufacture an infringing 
roofing mop by such advertisements or by any other act of appellee” 
(DB 39). Apparently, appellee in making this statement relies on the 
fact that the Court ruled out Rowley's testimony that Owens-Corning 
set up distributors for the sole purpose of selling mop yarn to roofers 
(JA 41), but however that may be appellee's witness Lundeen testified 
otherwise. Lundeen testified that Owens-Corning solicited his business 
and sold him mop yarn cut to length for mop making purposes and with 
instructions for making the mop (JA 79, 80), and that he still sells glass 
mops. The whole purpose of his testimony was to show how few glass 


mops he sold. 


Fiction is not a substitute for facts. 


We have discussed the law with respect to infringement and 


contributory infringement in our main brief. We would add that appel- 
lee overlooks the fact that the 1952 Patent Act codifies and in some 
respects changes the rules announced in the old decisions as to what 
constitutes infringement. Direct infringement remains as it was be- 


fore the Act, but the new act specifies that - 
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"Whoever actively induces infringement of 
a patent shall be liable as an infringer”. 35 
U.S.C. 271-b. 


And the historical and revisers note following the quoted section speci- 
fies that an aider and abettor is a contributory infringer (35 U.S.C. 
Annotated, 18). 


Appellee can not escape the charge of contributory infringement 
by citing decisions to the effect that damages for infringement accrue 
only after a patent is granted. Here appellee substitutes another false 
issue. Concededly, damages can not be collected for infringement 
before a patent is granted, but we are not talking about damages. We 
are discussing appellee's infringing conduct by aiding and abetting be- 
fore the patent was granted and thereby procured direct infringement 
by others after the grant of the patent. This constitutes infringement 
according to the statute as interpreted by Jones v. Radio Corporation of 


America, 131 F.Supp. 82. 


ACTS OF APPELLEE PRIOR TO ISSUANCE OF THE 

PATENT COULD NOT CONSTITUTE PATENT IN- 

FRINGEMENT AND THE LOWER COURT CORRECTLY 

RULED IN THAT REGARD 

The contentions made by appellee under this heading have been 

answered commencing on page 32 of our main brief. Additionally, it 
should be pointed out that after the Lower and Hatz application for 
patent was filed and after Owens-Corning became acquainted with their 
invention, appellee’s employee, Rowley, filed in the Patent Office an 
application for patent for the same thing, in which application he made 
oath that the subject-matter involved invention and was new. Owens- 
Corning admittedly owned that application. This evidence was useful 
to establish appellee's previous views on the question of patentability 
and validity of the patent in suit, but the Court below refused to receive 
the same in view of Haughlay v. Lee, 151 U.S. 282,285. This was error. 
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The Haughlay decision related to the matter of estoppel, The case did 
not hold that a defendant's inconsistent position could not be shown by 
whatever evidence there was available. In Cover v. Chicago Eye Shield 
Co., (CCA 7), 45 USPQ 7; 111 F.2d 854, 859, it was held in such cir- 
cumstances that validity is indicated by the fact defendant, in face of all 
prior art relied upon, filed applications on practically the same device 
that is covered by the patent in suit. See also Crowder v. Armour, 

42 USPQ 232; 105 F.2d 232, 236. 3 


Apology is offered for inadvertently omitting from the joint 
appendix the testimony referred to. It is found in the transcript at 


page 293. 


CONCLUSION : 

It may be that appellee prefers to have this case decided upon 
some theory which prevents the real merits of the case from being 
considered, but this is not at all in accord with the tendency of great 
modern jurists, who use every endeavor to see that justice is done upon 
the merits of each individual case. It is our contention that the appel- 
lee’s arguments with respect to each of the main points for deter- 
mination are specious, viz, the questions of alleged fraud and the 
propriety of permitting appellee to defend on that ground; the matter 
of invalidity of the patent in suit, and the matter of infringement. Also, 
we believe that our case would have been greatly strengthened with re- 
spect to the validity of the patent in suit as well as to the matter of in- 
fringement, if it needs strengthening, provided the lower Court had 
permitted us to introduce evidence which we had pertaining to the in- 
fringing conduct of the appellee prior to the grant of such patent. Ac- 
cordingly, it is prayed that this Court render such decision in the case 
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as the lower Court should have rendered. 


All of which is respectfully submitted. 


CONDER C. HENRY 


338 Munsey Building 
Washington 4, D. C. 


Attorney for Appellant. 
Of Counsel: 


John J. Finnegan, Jr. 
728 Market Street 
Camden, New Jersey 
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[ Filed July 25, 1955] 
AMENDED COMPLAINT 
(Infringement) | 

Plaintiff, for complaint against the defendant, alleges as follows: 

1. Plaintiff, HALORO, INC., is a corporation duly organized 
and existing under and by virtue of the laws of the State of New Jersey, 
is a citizen of New Jersey, and has its principal place of business in 
Camden and is a resident of Camden, State of New Jersey. 

On information and belief, the defendant, OWENS-CORNING 
FIBERGLAS CORPORATION, is a corporation duly organized and exist- 
ing under and by virtue of the laws of the State of Delaware, having its 
principal office at Toledo, in the State of Ohio, and having a branch 
office in the District of Columbia and a local representative in charge of 
said office, within which District it has committed, and is now commit- 
ting, direct infringement and other acts of infringement of the plaintiff's 
patent of which complaint is made herein. | 

2. The jurisdiction of this Court arises because this is a civil 
action asserting a claim under the patent laws of the United States and 
includes an interrelated claim of unfair competition, as authorized by 
28 U.S.C. 1338 (a) and (b), and by reason of defendant, Owens-Corning 
Fiberglas Corporation, being a foreign corporation doing business in 
the District of Columbia within the meaning of Title 24, i Sec. 373, of 
the Code of the District of Columbia and also by reason of the defendant 
being a foreign corporation having a regular and established place of 
business in said District within the meaning of 28 U.S.C. 1400. 

3. That Frank K. Lower and Thomas R. Hatz, Jr., both being 
citizens of the United States and being, prior to January 22, 1946, the 
original, first, and joint inventors of a certain new and useful invention 
relating to a Spun Glass Mop especially designed to spread hot molten 
asphaltum at high temperatures on roofs, and being entitled to a patent 
therefor, made application to the Commissioner of Patents on or about 
the twenty-second day of January, 1946, for Letters Patent for said 
invention, in accordance with existing Acts of Congress and the rules of 
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the United States Patent Office; that said application was maintained by 
the Patent Office in secrecy from unauthorized persons; and that by an 
instrument in writing, duly executed and delivered, and duly recorded 
in said Office, the said Frank K. Lower and Thomas R. Hatz, Jr., by 
direct and mesne assignments assigned and transferred the entire right, 
title, and interest in and to the said invention and application to the 
plaintiff; and that, after fully complying with all the conditions and re- 
quisitions of the said Acts of Congress and rules of the Patent Office, 
and pursuant to a judgment of this Court, rendered as a result of a civil 
action under 35 U.S.C. 145, reversing the decision of said Patent Office 
by holding that the claims then contained in said application and now con- 
tained in the said patent do in fact involve invention and are patentable, 
Letters Patent of the United States numbered 2,671 ,922 for said inven- 
tion, signed, sealed, and executed in due form of law, were issued and 
granted to the plaintiff, Haloro, Inc. , on the sixteenth day of March, 
1954, whereby there was secured to the plaintiff and its successors and 
assigns for the term of seventeen years from the date of the grant of 
said patent, the sole and exclusive right of making, using and vending 
said invention throughout the United States and the territories thereof. 
Said patent is now in full force and is hereby proffered before the Court. 
A copy of said patent is hereto attached and marked "Exhibit A"’. 

4. That the plaintiff is now and has been at all times since the 
date of the assignment referred to in paragraph 3 of this complaint the 
sole and exclusive owner of the said Letters Patent No. 2,671,922 and 
all rights of recovery thereunder. 

9. The said inventors, Thomas R. Hatz, Jr., and Frank K. 
Lower are the president and treasurer, respectively, of the plaintiff 
company and have been Since its organization, which company was in- 
corporated on or about December 11, 1953, and chartered to grant 
licenses, among other things, under the patent in suit for the manufac- 
ture, use and sale of the Lower and Hatz invention. The said plaintiff, 
immediately after its formation, granted the license hereinafter men- 
tioned in paragraph No. 6 of this complaint, to the Miracle Mop 


B) 


Company, which is a partnership composed of the said inventors, 


| 
1 


Lower and Hatz, Jr. ! 
6. That the invention patented by said patent No. 2,671 ,922 is 
of great utility, displacing, as it does, conventional roofing mops; that 
plaintiff has expended large sums of money in making said invention 
profitable to itself and useful to the public; that said invention has been 
and is of great benefit and advantage to the public; that the novelty , 
utility and value of the said invention has been generally acknowledged 
by the public; that important manufacturers have acknowledged and ac- 
quiesced in the rights of the plaintiff in and to the invention of said 
Letters Patent No. 2,671,922, and plaintiff believes that the public 
generally would recognize its rights but for the infringements and acts 
of infringement herein complained of; that the plaintiff has granted a 


license for the manufacture, use, and sale in the United States of spun 





glass roofing mops constituting the said invention, and through its li- 
censee has very extensively sold and introduced into public use mops 

in which said patented invention is embodied, and the public has deman- 
ded and purchased from the plaintiff's licensee such mops in very large 
and in very rapidly increasing quantities; that the plaintiff is willing to 
supply the entire demand throughout the United States, particularly by 
granting licenses for the manufacture, use and sale of the said inven- 
tion, conditioned under payment of royalties measured by the output of 
same by its licensees; and that the plaintiff will realize and receive 
large gains and profits from the said patented invention if defendant shall 
be prevented from infringing the plaintiff's said patent and from actively 
inducing infringement thereof by others. 

7. That at and before the time of filing the said application for 
patent there was no fiber glass yarn designed for mop making purposes 
available on the open market. Consequently, understanding that the 
defendant had the ability and the facilities for making such yarn, and 
having faith and confidence that, because of its reputation for fair deal- 
ing in its business relationships, the defendant would neither unjustly 


enrich itself by entering into competition with them or with their 


i 
| 
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successors in interest by making or selling their novel fiber glass 
roofing mop, as later covered by the patent in suit, nor would induce 
others to do so, the said inventors, Frank K. Lower and Thomas R. 
Hatz, Jr., visited the defendant at its Philadelphia, Pennsylvania, 
office during December of 1945 for the purpose of making arrangements 
for the defendant to make and supply them with fiber glass mop yarn 
measuring up to their specifications as being suitable and necessary for 
the manufacture of roofing mops utilizing fiber glass. At the time of 
such visit, the said inventors maintained their mop invention in strict 
secrecy as their trade secret. But in their negotiations with the defend- 
ant it became necessary for them, because of the defendant's statement 
that due to the defendant's policy no fiber glass could be supplied them 
unless the defendant was advised of the end use to which such glass was 
to be put, to furnish, and they did furnish, the defendant in confidence 
with a complete disclosure of their inventiori which consists essentially 
of a roofing mop utilizing fiber glass strands, and they then and there 
specified the kind of mop yarn which they desired the defendant to make. 

8. During the interview with the defendant referred to in para- 
graph No. 7 of this complaint, the defendant opined that a roofing mop 
fabricated of fiber glass was utterly impractical, but the defendant did 
supply the said inventors with two spools of electrical fiber glass tieing 
cord designed for insulation purposes weighing about two pounds each 
and requested that after they made a mop out of such cord they keep the 
defendant advised as to their success with it. This the said inventors 
did. The mop so made was successful. Several weeks later the defend- 
ant for the first time commenced to produce fiber glass yarn designed 
specially for making roofing mops and requested the plaintiff to make a 
roofing mop utilizing such yarn and test the same and then to report the 
result of such test to the defendant. The plaintiff acquiesced in this 
request by making a written report of such test to the defendant, which 
report showed that a fiber glass roofing mop fabricated of the fiber 
glass yarn so furnished them was also successful. 

9. Soon after the December, 1945, visit to the defendant men- 
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tioned in paragraph No. 7 of this complaint, namely, on or about Janu- 
ary 22, 1946, the said Frank K. Lower and Thomas R. Hatz, Jr., filed 
an application for patent for their invention and commenced to manufac- 
ture fiber glass roofing mops and to advertise and sell them under the 
partnership name of The Miracle Mop Company ina restricted field, 
namely, in Camden, New Jersey, and vicinity. Promptly after com- 
mencing to manufacture such mops, the defendant, by numerous visits 
to the factory of The Miracle Mop Company, persisted th requesting de- 
tails of the said inventors’ manufacturing methods and, because of the 
confidence reposed in the defendant, the latter was given free access to 
their factory. , 

10. That notwithstanding the faith placed in the defendant by said 
inventors, and in betrayal of the trust reposed in it as aforesaid, the 
defendant without the knowledge, consent or approval of the said inven- 
tors or of the plaintiff, immediately commenced to manufacture and sell 
in the open market, and has continued since that time to manufacture 
and sell in the open market, not only fiber glass roofing mops imitating 
the plaintiff's mop in size, shape and structure, but also fiber glass 
mop yarn cut to length for making such mops, the said yarn being of the 
kind suggested to the defendant in confidence as aforesaid as being suit- 
able for the manufacture of roofing mops of the kind described and 
claimed in said application and in the patent subsequently issued there- 
on; and the defendant forthwith, commenced to advertise substantially 
in the same language as the said inventors had previously done, and 
thereafterwards continuously advertised such mops and also such yarn 
as being especially suitable in making fiber glass roofing mops, in 
publications circulated in the District of Columbia and elsewhere through 
the United States. ! 

11. That because of the nature of the advertisements referred 
to in paragraph No. 10 of this complaint, the defendant has falsely 
represented to the public on a national scale over a long period of time 
that it has a right to manufacture and sell fiber glass yarn cut to length 


for mop making purposes and to sell mops made of such yarns and is 
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now doing so, and that, as a result of such advertising as well as of 
sales of such yarn and mops, a large volume of business has been di- 
verted from the plaintiff to others. 

12. That, still further breaching the confidence reposed in it as 
aforesaid, the defendant, promptly after the visit described in para- 
graph No. 7 of this complaint, in violation of the plaintiff's rights and 
without its consent, and without the consent of its predecessors in in- 
terest, commenced packaging and selling on a national scale fiber glass 
mop yarn cut to length for mop making purposes with full instructions as ; 
to how to make mops of the kind described in the plaintiff's then pending 
secret application and now described and claimed in its said patent, and 
is now actively inducing infringement of the plaintiff's said patent by 
packaging and selling such yarn in the District of Columbia and else- 
where throughout the United States with full instructions as to how to 
make mops infringing the plaintiff's said patent. 

13. On information and belief, the defendant, since the issu- 
ance of said Letters Patent and within six years last past, and before 
the commencement of this suit, and without license or authority, and 
against the will of the plaintiff and in violation of the plaintiff's rights 
and as further actively inducing infringement of the plaintiff's aforesaid 
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patent in the District of Columbia and elsewhere throughout the United 
States, has encouraged dealers to sell and such dealers did sell roofing 
mops which infringe the plaintiff's said patent. 

14. That the defendant, before the issuance of said patent, but 
well-knowing, by having been advised by the said Lower and Hatz, Jr., 
that they intended to apply therefor and having been subsequently advised 
that they had applied therefor and had an inchoate right to a patent au 
thereon, and within six years last past, and before the commencement 
of this suit, and without license or authority from the plaintiff, and 
against the will of the said inventors and of the plaintiff and in violation 
of the plaintiff's rights, sold mops fabricated of fiber glass and sold 
fiber glass yarn cut to length for mop making purposes, and advertised 
on a national scale for several years in printed advertisements that it, 
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the defendant, was in the business of selling both such mops and yarns; 
that such advertisements were false in that they were worded in a man- 
ner to mislead the public into believing that the defendant had the right 
to sell such mops and fiber glass mop yarn and that dealers and mop 
manufacturers would incur no liability by purchasing such commodities 
from the defendant and using the same in commerce; that as a result of 
such advertisements as well as of personal solicitations by the defend- 
ant, numerous mop manufacturers, dealers and distributors stocked up 
on mops and mop yarn of the kind mentioned by purchasing the same 
from the defendant before the patent in suit was granted; that many of 
such purchasers resold the mops so purchased after the said patent was 
granted and made mops out of the fiber glass yarn so purchased and 
also sold them after the said patent was granted, all in direct trespass 
on the plaintiff's patent property, and that, therefore, by initiating and 
cooperating in such trespasses the defendant procured or actively in- 


duced infringement of the patent in suit. | 


15. On information and belief, that the defendant, well knowing 
all and singular the premises aforesaid, but contriving to injure the 


plaintiff and deprive it of the profits which it was deriving and would 
otherwise continue to derive from its aforesaid use of its patented in- 
vention, has, since the grant of said Letters Patent and since the plain- 
tiff has been the sole and exclusive owner of said Letters Patent and in- 
vention covered thereby and of all rights and privileges thereunder, 
further actively induced infringement of the plaintiff's said patent by 
calling a conference of infringers and prospective infringers of said 
patent and promised them that if they would ignore the said Letters 
Patent and that if the plaintiff brought suits for infringing said patent 
against either, any or all of them, then the defendant would pay all 
costs and expenses of such suits and the judgments rendered against 
them, if any; and that the defendant has made, since the date of the 
grant of said patent or caused to be made like promises individually to 
infringers and prospective infringers of the said patent. : 

16. That the defendant without license from the plaintiff, has 


| 


' 
| 
i 
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appointed or designated a distributor of glass mops which infringe the 
plaintiff's said patent in the District of Columbia; and, on information 
and belief, that the defendant has appointed or designated without license 
from the plaintiff, distributors of glass mops elsewhere throughout the 
United States which infringe the plaintiff's said patent; and that such 
distributors, including the distributor in the District of Columbia, pur- 
chased, after the date of said patent, mops made either by the defend- 
ant in infringement of the plaintiff's said patent, or made by other manu- 
facturers who purchased, after the date of said patent and as a result 
of the inducement of the defendant, fiber glass mop yarn sold to them 
by the defendant for the sole purpose of making mops which infringe the 
plaintiff's said patent, all in violation of the plaintiff's rights and with- 
out its consent. 

17. On information and belief, that the defendant did, after the 
grant of said patent and within six (6) years prior to the commencement ' 
of this suit, and is now continuing to, infringe the aforesaid patent in 
the District of Columbia and elsewhere throughout the United States, by 
unlawfully selling mops of the kind covered by the said patent; and has 
otherwise than as hereinbefore set forth actively induced infringement 
| of the said patent in the District of Columbia and elsewhere throughout a 
the United States; all without the consent of the plaintiff. And the de- 
fendant intends to continue its direct infringement and other acts of in- 
fringement. 

18. That the defendant's infringement and other acts of infringe- 

- ment herein complained of have been wilful and deliberate, and is a part 
of a malicious conspiracy with manufacturers of fiber glass roofing 
mops who directly infringe the plaintiff's said patent. 7 “& 

19. In conformity with the requirements of the patent laws, 
plaintiff has given due notice to the public of his aforesaid patent by ie 
| placing or causing to be placed the required statutory notice on mops 
embodying the invention of said patent which were manufactured and . 
sold under the plaintiff's authority, and has given due notice to the de- 


_fendant of its infringement and other acts of infringement of said patent; 
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but the defendant ignored such notice and has refused and now contin- 
ues to refuse to desist from its said infringement and other acts of 
infringement of said patent. | 

20. That, on information and belief, defendant has derived and 
is receiving, and will derive and receive, from the sale of fiber glass 
roofing mops covered by said patent, and from the sale of fiber glass 
yarn sold for the sole purpose of making such mops, large gains and 
profits but to what amounts the plaintiff is not informed and cannot set 
forth; and, since the date of said application but before the date of the 
grant of said patent, has, in breach of the confidence reposed in it as 
aforesaid, unjustly enriched itself by making and selling fiber glass 
yarn employed by mop manufacturers, under the stimulus of the defend- 
ant's inducement, in the fabrication of mops infringing the said patent; 
and the defendant, since the date of the grant of said patent, is and has 
been causing, and will continue to cause, great and irreparable damage 
to the plaintiff, incapable of being recovered by an action at law. 

WHEREFORE, and because without adequate remedy except in 
this Court sitting as a Court of Equity, the plaintiff prays: 

(a) For an injunction restraining the defendant, Owens-Corning 
Fiberglas Corporation, its officers, agents and employees from the use 
of the said patented invention, or any part thereof, in violation of the 
rights of the plaintiff as aforesaid and from otherwise ilringing in any 
manner, directly or indirectly, upon the rights of the plaintiff as afore- 
said, and from infringement upon said Letters Patent in any way what- 
soever; | 
(b) That the defendant be decreed to pay unto the plaintiff 
damages for violating the trade secret imparted in confidence to the 
defendant by the said plaintiff, and that such damages be not less than 
the profits derived by the defendant from the sale of spun glass mop 
yarn to persons whom the defendant knew or had reason to believe in- 
tended to use the same in the manufacture of mops of the kind disclosed 
in the plaintiff's said application for patent from the date, January 22, 
1946, of the said application to the date, March 16, 1954, of the grant 
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of the patent thereon; 
(c) That the defendant may be decreed to accout for and pay 


over to the plaintiff the income or profit which shall have been derived 


by it and also the damages sustained by the plaintiff, by reason of the 


violation of the rights of the plaintiff in its said patent, said income or 
profits and damages to be computed from the date, March 16, 1954, of 
the grant of said patent; 

(ad) That upon entering the decree in favor of the plaintiff 
against the defendant for violating the confidence reposed in the defend- 
ant by the plaintiff and for infringement and actively inducing infringe- 
ment, as above prayed for, your Honor also may proceed to assess, 
or cause to be assessed under your direction, not only damages for the 
violation of the confidence reposed in the defendant by the plaintiff as 
aforesaid, but also the profits or income derived by the defendant for 
its infringement and for actively inducing infringement as aforesaid, 
as well as damages sustained by the plaintiff for each and all such 
direct infringement and other acts of infringement; and that your Honor 
may increase the actual damages so assessed for the defendant's direct 
infringement and other acts of infringement to sum equal to three times 
the amount of such assessment, under the circumstances of the wilful 
and unjust direct infringement and other acts of infringement committed 
by the defendant in the premises; 

(e) That the defendant may be decreed to pay the costs and dis- 
bursements of this suit and interest thereon, as well as reasonable 
attorneys’ fees. 

(f) That each and all infringing articles and fiber glass yarn 
fabricated specially for making such articles, in the possession or 
under the control of the defendant be delivered into Court for such final 
disposition as to the Court may seem just and proper. 

(g) For such other and further relief as the circumstances of 
the case may require. 


shel /s/ Conder C. Henry 
[ Verification and Jurat] Solicitor for Plaint * * * 
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[ Filed August 29, 1955] | 
ANSWER TO AMENDED COMPLAINT | 

1. Defendant admits the averments of paragraph 1 of the 
amended complaint, except it denies that its office in the District of 
Columbia is a branch office and that it has committed, or is now com- 
mitting direct infringement or other acts of infringement of United 
States Letters Patent No. 2,671,922. | 

2. Defendant admits the averments of paragraph 2 of the amen- 
ded complaint except that defendant denies that it is doing business in 
the District of Columbia or that it has a regular or established place of 
business in the District of Columbia, but defendant, for the purposes of 
this proceeding, hereby waives any question of venue pursuant to Title 
28, Section 1400 (b), United States Code. | 

3. Defendant denies the averments of paragraph 3 of the amen- 
ded complaint except it admits that on January 22, 1946, Frank K. 
Lower and Thomas R. Hatz, Jr., citizens of the United States, made 
application to the Commissioner of Patents for Letters Patent for an 
alleged invention relating to a spun glass mop; that by an instrument in 
writing duly executed and delivered, and duly recorded in the Patent 
Office, the said Frank K. Lower and Thomas R. Hatz, Jr. , by direct 
and mesne assignments assigned the entire right, title and interest in 
and to the said application to the plaintiff; that pursuant to a judgment 
of this Court, rendered as a result of a civil action under 35 U.S.C. 
145, reversing the decision of the Patent Office by holding that certain 
claims contained in said application and now contained in Letters Patent 
No. 2,671,922 do in fact involve invention and are patentable, said Let- 
ters Patent No. 2,671,922 were issued and granted to the plaintiff, 
Haloro, Inc., on the 16th day of March, 1954; and that a copy of said 
patent is attached to the complaint and marked "Exhibit A"; defendant 
is without knowledge or information sufficient to form a belief as to the 
truth of the averment that said application was maintained by the Patent 
Office in secrecy from unauthorized persons. ! 

4. Defendant is without knowledge or information sufficient to 
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form a belief as to the truth of the averments in paragraph 4 of the 
amended complaint. 

5. Defendant admits the averments of paragraph 5 of the 
amended complaint except it denies that said Lower and Hatz, Jr., are 
"inventors" or that the patent in suit is for an "invention" and defendant 
is without knowledge or information sufficient to form a belief as to the 
truth of the averment that plaintiff granted a license to Miracle Mop 
Company. 

6. Defendant denies the averments of paragraph 6 of the amen- 
ded complaint except it is without knowledge or information sufficient 
to form a belief as to the truth of the averments that plaintiff has ex- 
pended large sums of money in making such "invention" profitable to 
itself and useful to the public; that important manufacturers have ac- 
knowledged and acquiesced in the rights of plaintiff in and to the "in- 
vention" of Letters Patent 2,671,922; that the plaintiff has granted a 
license for the manufacture, use and sale in the United States of spun 
glass roofing mops, and through its licensee has very extensively sold 
and introduced into public use mops in which said "patented invention" 
is embodied; and that the public has demanded and purchased from the 
plaintiff's licensee such mops in very large and very rapidly increasing 
quantities; and that the plaintiff is willing to supply the entire demand 
throughout the United States, particularly by granting licenses for the 
manufacture, use and sale of the said "invention", conditioned under 
payment of royalties measured by the output of same by its licensees. 

7. Defendant admits that Frank K. Lower and Thomas R. Hatz, 
Jr., visited an employee salesman of defendant in defendant's Philadel- 
phia office. Defendant denies that the Lower and Hatz roofing mop uti- 
lizing glass fiber strands constituted an "invention"; that Lower and 


Hatz, or either of them, furnished defendant at any time with any infor- 


mation, in confidence, relating to a roofing mop utilizing glass fiber 


strands, or otherwise; and that Lower and Hatz, or either of them, 
specified to defendant, in December, 1945, or at any other time, the 
kind of mop yarn which they desired defendant to make. Except as 
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admitted or denied herein, defendant is without knowledge or informa- 
tion sufficient to form a belief with respect to the averments contained 
in paragraph 7 of the amended complaint, and defendant denies specifi- 
cally the implication that it would or did unjustly enrich itself or other- 
wise act unfairly or unlawfully with respect to Messrs. Lower and Hatz, 
or induce others to do so. | 

8. Defendant denies the averments of paragraph 8 of the amen- 
ded complaint, except that it admits that the said Lower and Hatz, or 
one of them, made a written report of a test of a roofing mop construc- 
ted of fiber glass yarn; and except that defendant is without knowledge 





or information sufficient to form a belief as to whether the mop made 
by the said Lower and Hatz was successful. : 

9. Defendant denies the averments of paragraph 9 of the amen- 
ded complaint, except that it admits that on or about January 22, 1946, 
the said Lower and Hatz filed an application for patent and commenced 
to manufacture fiber glass roofing mops and advertise and sell them 
under the partnership name of The Miracle Mop Company. 

10. Defendant denies the averments of paragraph 10 of the amen- 
ded complaint, except that defendant admits that it has Advertised 
throughout the United States Fiberglas yarn of its manufacture for use 
in making roofing mops and has sold such yarn cut to a a for making 
such mops. ! 

11. Defendant denies the averments of naaoeant 11 of the 


amended complaint. 





12. Defendant denies the averments of paragraph 12 of the amen- 
ded complaint, except that defendant admits that it has sold throughout 
the United States its Fiberglas yarn cut to length proper for making a 
roofing mop and distributed with such yarn instructions 7 how to make 
a roofing mop. : 

13. Defendant denies the averments of paragraph 13 of the 
amended complaint. : 

14. Defendant denies the averments of paragraph 14 of the amen- 


ded complaint, except that defendant admits that within six years last 
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past, and before the commencement of this suit, it has sold Fiberglas 
yarn cut to length for mop making purposes and has advertised on a 
national scale for several years in printed advertisements that it, the 
defendant, was in the business of selling such yarns. 

15. Defendant denies the averments of paragraph 15 of the amen- 
ded complaint. 

16. Defendant denies the averments of paragraph 16 of the 
amended complaint. 

17. Defendant denies the averments of paragraph 17 of the 
amended complaint. 

18. Defendant denies the averments of paragraph 18 of the 
amended complaint. 

19. Defendant denies that it is infringing said patent No. 
2,671,922, and defendant is without knowledge or information sufficient 
to form a belief as to the truth of the other averments in paragraph 19 
of the amended complaint. 

20. Defendant denies the averments of paragraph 20 of the 


amended complaint. 


ADDITIONAL DEFENSES. 

21. Further answering, defendant avers that said Letters 
Patent No. 2,671,922 is invalid and void for each of the following rea- 
sons: 

(a) That there is no invention embodied in any claim of the 
patent; 

(b) That Frank K. Lower and Thomas R. Hatz, Jr., were not 
the original and first inventors of the subject-matter thereof, this sub- 
ject-matter in all its material and substantial parts having been des- 
cribed in patents and publications listed in Schedule A hereto attached, 
which are prior to the alleged invention thereof by Frank K. Lower and 
Thomas R. Hatz, Jr.; 

(c) That the differences between the subject-matter purported 
to be patented thereby and the prior art set forth in Schedule A hereof 
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are such that the subject-matter as a whole would have been obvious 
at the time the alleged invention was made to a person having ordinary 
skill in the art to which said subject-matter pertains; ! 

(d) That the description of the alleged invention, and of the man- 
ner and process of making and using it contained in said Letters Patent 
is not in such full, clear, concise, and exact terms as to enable any 
person skilled in the art to which it pertains, or with which it is most 
nearly connected, to make and use the same; and because the claims 
thereof are vague, ambiguous and indefinite and fail to particularly 
point out and distinctly claim the subject-matter which the applicants 
regarded as their invention; 

(e) That the patent is invalid, void and unenforceable because of 
misrepresentations to the United States District Court for the District 
of Columbia and to the Patent Office in proceedings to 5 ai the grant 
of the patent, in at least the following respects: 

1. It was represented to said District Court in sworn 
testimony by one of the applicants, Thomas R. Hatz, Jr., and 
in statements made by applicants' attorney that the entire roof- 
ing industry uses glass for roofing mops and "the only mop that 
is being used is the glass roofing mop"; whereas, in fact, only 
a small percentage of the roofing industry was at that time and 
is now using glass for roofing mops. : 

The true facts as to the extent of the use of glass for 
roofing mops were either known by or readily available to said 
applicants and their attorney in October of 1953, at the time of 
the trial in said District Court. 


2. It was represented to the said District Court in said 





proceedings and to the Patent Office that said applicants, Lower 
and Hatz, Jr. , discovered that asphalt acted as a lubricant for 
glass fibers and that this discovery was the key to their inven- 
tion, whereas, in fact, it was known and published long prior to 
said alleged discovery by Lower and Hatz, Jr., that asphalt 
could be used to lubricate glass fibers. 


18 
3. Both Lower and Hatz, Jr., testified in said District 

Court proceedings that E. E. Morris, a salesman in the employ 

of defendant, told them that fiber glass would not work fora 

roofing mop, that they were wasting their time, and that they 
could not use glass cord for a roofing mop; whereas, in fact, 
said Morris did not make such statements. 

(f) That the invention purported to be patented by said Letters 
Patent was described in a printed publication of The Miracle Mop Com- 
pany and in public use and on sale by The Miracle Mop Company for 
more than one year prior tothe presentation of any of the claims of said 
Letters Patent or the presentation of any claim directed to the alleged 
invention for which said Letters Patent was granted and that said Let- 
ters Patent is invalid and void for that reason. 

22. Defendant further avers that in view of the state of the art, 
as shown by the prior art set forth in Schedule A hereof, the claims of 
said Letters Patent No. 2,671,922 cannot be construed as valid and in- 
cluding within their scope any acts of the defendant of which plaintiff 
complains. 

23. By way of additional defenses to the cause or causes of 
action alleged in paragraphs 7 through 12, inclusive, of the amended 
complaint, and based upon the facts averred more fully below, defend- 
ant avers that: 

(a) There was no confidential relationship between plaintiff and 

defendant . 

(b) The disclosure alleged in paragraph 7 of the amended com- 
plaint did not constitute a trade secret. 

(c) Even assuming there was a confidential relationship and 
that a trade secret was involved, defendant did not breach 
that confidential relationship. 

(d) Plaintiff has been guilty of laches as should in equity bar it 
from maintaining this action. 

(e) The alleged right of action relating to the alleged acts of 
defendant set forth in paragraphs 7, 8, 9, 10, 11, and 12 of 
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the amended complaint did not accrue within three years 





next before the commencement of this action, and is there- 
by barred by the Statute of Limitations, Title 12, Section 
201, District of Columbia Code. 

Defendant avers, on information and belief, that the visit to de- 
fendant's Philadelphia office alleged in paragraph 7 of the amended 
complaint consisted of a call by Frank K. Lower and Thomas R. Hatz, 
Jr., upon Eugene E. Morris, who was a personal acquaintance of theirs 
and who was employed as a salesman in defendant's Philadelphia office; 
that Lower and Hatz advised Morris that they wanted some Fiberglas 
material to use for making a roofing mop; and that this information was 
not furnished to Morris in confidence. Defendant further avers that the 
use of glass fibers to make a roofing mop was an obvious use and there- 
fore was not a trade secret at that time; that Morris did not, in any 
event, give to any officer or other responsible employee of defendant, 
directly or indirectly, any information relating to the use of glass 
fibers in a roofing mop at any time prior to disclosure to the general 
public by Lower and Hatz of their use of glass fibers in a roofing mop, 
or prior to the time that defendant itself had produced and commenced 
selling Fiberglas yarn for roofing mops; that, in addition, no person in 
defendant's Philadelphia office, including the said Morris, was authorized 
to enter into any confidential relationship such as that alleged in para- 
graph 7 of the amended complaint in behalf of defendant, nor did any 
person in that office have apparent authority to enter into such a rela- 
tionship; and that neither defendant nor any responsible official of de- 
fendant ever utilized or had knowledge of the alleged confidential dis- 
closure averred in paragraph 7 of the amended complaint. 

Defendant further avers that in February and March, 1946, and 
continuously thereafter, Lower and Hatz, through the Miracle Mop 
Company and otherwise, attempted to disclose and did disclose to the 
general public, and in particular to the roofing industry and those con- 
nected therewith, in aS wide an area as possible, their use of glass 
fibers in a roofing mop, by means of advertisements, exhibitions, 
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sales, and statements relating to the roofing mop containing glass 
fibers being manufactured by them; that, as a result thereof, in Febru- 
ary and March, 1946, Lower and Hatz made available to the public, 
including defendant, without any confidence or requirement of secrecy 
being imposed, their roofing mop utilizing glass fibers; that defendant 
did not manufacture, advertise or sell glass fibers for making roofing 
mops from the alleged time of the alleged confidential disclosure av- 
erred in paragraph 7 of the amended complaint, namely, December, 
1945, until in or about May or June, 1946; and that the Fiberglas yarn 
manufactured and sold in or about May or June 1946 and subsequent 
thereto was identical with a Fiberglas yarn defendant had been produc- 
ing prior thereto, for use in the textile industry, as a substitute for 
cotton and other fibers. Defendant further avers that commencing in or F 
about May or June, 1946, and continuously thereafter, plaintiff had 
notice of the alleged breach of confidence and other alleged acts of de- 
fendant set forth in paragraphs 7 through 12, inclusive, of the amended 
complaint, but that at no time until the filing of the complaint, on 
April 25, 1955, did plaintiff complain thereof or inform defendant of any 
such alleged breach or other acts by defendant. 

24. The amended complaint fails to state a claim against defend- 
ant upon which relief can be granted. 

WHEREFORE, defendant denies that plaintiff is entitled to the 
relief prayed for in the amended complaint herein or to any relief, and 
prays that the amended complaint herein be dismissed with costs 
against plaintiff, and for such other and further relief as may be just 
and equitable. 

FOWLER, LEVA, HAWES & SYMINGTON 


By /s/ Lloyd Symington 
Attorney for Defendant 
* KX 


Of Counsel: 
Owen & Owen 
By /s/ Carl F. Schaffer 


KK x 


August 29, 1955 
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SCHEDULE A 
United States Patents 


Patent No. Date Inventor 
1,359 ,104 Nov. 16, 1920 Rheinberger 
2,133,183 Oct. 11, 1938 Baird et al 
2,133,237 Oct. 11, 1938 Slayter 
2,133,238 Oct. 11, 1938 Slayter et al 
2,197,866 Apr. 23, 1940 Kahn 
2,224,274 Dec. 10, 1940 Powers 
2,243,917 June 3, 1941 Owens 
2,295,914 Sept. 15, 1942 Rasic 
2,320,323 May 25, 1943 Grunberg 
2,343,600 Mar. 7, 1944 Weinmann 
2,466,785 Apr. 12, 1949 Schreyer 


Foreign Patents 
British 24,558 Nov. 4, 1911 


Publications ! 
"Modern Plastics" - May, 1944 (Vol. 21, No. 9) - Article en- 
titled "Forms, properties and handling of glass reinforcements" pp. 100 
et seq. 
The Glass Industry - January, 1937 (Vol. 18) - Article entitled 
"German Glass Wool Developments" p. 24. 


[ Certificate of Service] 





[ Filed January 4, 1956] 
ORDER 
THIS CAUSE came on to be heard upon defendant’ s motion for 
Summary judgment with respect to the claims set forth in paragraphs 
seven through twelve, inclusive, of the amended complaint, and upon 
the pleadings, the depositions on file, and the oral argument of counsel. 
Upon consideration thereof, the Court having determined that there is 
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no genuine issue of material fact with respect to said claims, that de- 
fendant is entitled to judgment thereon as a matter of law, and that 
there is no just reason for delay, it is by the Court, this 4th day of 
January, 1956, ADJUDGED, ORDERED AND DECREED as follows: 

1. That plaintiff take nothing on the claims set forth in para- 
graphs seven through twelve, inclusive, of the amended complaint, and 
that said claims are hereby dismissed with prejudice. 

2. That such judgment shall be entered forthwith. 


/s/ Edward A. Tamm 
Judge. 


No objection as to form. 


/s/ Conder C. Henry 
Attorney for Plaintiff 


[ Filed October 29, 1957] 
NOTICE UNDER 35 U.S.C. 282 


To Mr. Conder C. Henry, 

Suite 35 Rust Building 

1001 Fifteenth Street, N. W. 

Washington 5, D. C. 
Attorney for Plaintiff. 


Sir: 
mt Please take notice that at the trial of the above-identified action 
the defendant will rely upon the following additional patents and publica- 
tions, as showing the state of the art: 

United States Patents 


Name Number Date 

Slayter 2,206,059 July 2, 1940 

Fisher 2,224,149 Dec. 10, 1940 
Publications 


Textile Colorist - January, 1943 (Vol. 65, No. 769) article en- 
titled "Fiberglas Textiles" pp. 13, 14, 46. 

Bulletin of the American Ceramic Society - March 15, 1953 
(Vol. 22, No. 3) article entitled ''Fiberglas: Some Properties and New 


a 





23 
Applications" pp. 60-64. 

The Kiwanis Magazine - February, 1944 (Vol. 30, No. 2) arti- 
cle entitled ''Fiberglas: A Versatile Product of the - Glass Tech- 
nology" pp. 12, 13, 46. ! 

Compressed Air Magazine - August, 1945 (Vol. 50, No. 8) 
article entitled "'Fiberglas" pp. 200-205. 

FOWLER, LEVA, HAWES & SYMINGTON 


BY /s/ Lloyd Symington : 
orneys for Defen 


[ Certificate of Service] ! 


EXCERPTS FROM TRANSCRIPT OF PROCEEDINGS 

[ Filed August 11, 1958] | 
Washington, D. C. . 
February 19, 1958. i 

The above-entitled action came on for trial on the merits, before 
the HONORABLE JOSEPH C. McGARRAGHY, United States District 
Judge, * * * | 

* ss * * 

MR. HENRY: * es 

Your Honor, as our opening statement, we wish to say that this 





is a Suit against the defendant Owens-Corning Fiberglas Corporation 
for actively inducing infringement of the invention covered by the patent 
in suit. : 

The invention relates to a mop, a so-called mop. As a matter 
of fact, the mop is a tool, it is an applicator and was sd classified by 
the Office of Price Administration and the Patent Office as being a tool 
as distinguished from a mop of general application. The mop consists 
of a head made of glass fibers. | 

We expect to show that this invention was made 4 two men, 





Lower and Hatz, as joint inventors, that they assigned the invention to 


a man named Robertson, and that the three of them then assigned the 








7 
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patent to Haloro, Incorporated, which is the plaintiff in this case. But 
Lower and Hatz formed a partnership known as the Miracle Mop Com- 
pany, which will figure prominently in this case, to exploit the new tool 
and applicator. 

We expect to show that Lower and Hatz, almost simultaneously 
with filing their application for patent in 1946, submitted this mop or 
this tool to a representative of the defendant Owens-Corning in Phila- 
delphia; that they were told that glass was not operable for use as a 
mop. They were asked to make a sample mop for this representative; 
they did make a sample of a mop for that representative. 

We expect to show at that time this same representative wrote 
a letter to the inventors asking them to submit a sample mop to be sent 
to Toledo, the home office of the defendant. They did send a mop to the 
home office of the defendant and we expect to prove by a letter over the 
signature of the vice-president of the defendant company that the defend- 
ant company was highly pleased with the mop and stated that the company 
was going into the business of widening the distribution of the mops 
throughout the United States, and almost simultaneously they began to 
advertise the new mop in trade journals throughout the country, using 
such expressions as that the mop was being widely acclaimed by roofers, 
that it was new, that it was different and that it was better, and that they 
continued those advertisements up to the present time. 

We also expect to show that the defendant established agencies in 
the country to make those mops and that the defendant is selling mop 
yarn designed for use for mop making purposes, starting out with sell- 
ing those yarns cut to length for mop making purposes with full instruc- 
tions on how to assemble the mop. 

To continue, what would properly come under rebuttal, the de- 
fenses in the case are substitution of material and obviousness. We 
expect to show the patent in suit was granted as the result of a suit . 
under 4915 of the Revised Statutes, by a judgment of this court holding 
that the invention did not involve a mere substitution of material and 

that it was not obvious. 


<-> 
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Furthermore, the defense will be made in this case that the 
prior art suggests the new mop. In So far as the prior art has been 
made known to us, which will be relied upon today, the principal refer- 
ences were before this court at the time of the suit under 4915 and the 
judgment of Judge McLaughlin on that art and, to that extent, we expect 
to show that pleading that art today amounts to nothing more than an 
effort to procure a trial de novo in so far as that art is concerned. 

Another defense made is that the patent was procured by mis- 
representation or fraud practiced on this court and also practiced on 
the Patent Office. We expect to show that there was no misrepresenta- 
tion whatever in the case. | 

Another defense is that there is no infringement As I have said 
before, we expect to show by incontrovertible proof that while there is 
no direct infringement after the grant of a patent, although there was 
before, as we will show, there has been an active inducement of in- 
fringement on a wholesale scale throughout the United States of the mop. 

x * * * : 

FRANK K. LOWER 
called as a witness by the plaintiff, * * * 
DIRECT EXAMINATION 

* xe * * 

MR. HENRY: Your Honor, before proceeding with the examina- 
tion of this witness, I wish to call attention to the defendant's answer, 
paragraph 14: : 

"Defendant denies the averments of paragraph 14 of the 
amended complaint, except that defendant admits that within six 
years last past, and before the commencement of this suit, it 
has sold Fiberglas yarn cut to length for mop making purposes 
and has advertised on a national scale for several years in 
printed advertisements that it, the defendant, was in the busi- 
ness of selling such yarns." 


I read that as a foundation of the testimony to follow. 


* * * * 
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26 BY MR. HENRY: 

Q. Were you ever in partnership with Mr. Hatz to manufacture 
mops made out of glass strands? A. Yes, sir. 

Q. How was that partnership known? A. That was an equal 

27 partnership and the name of the company under which we traded 
was The Miracle Mop Company. 

Q. Is that Miracle Mop Company in existence today? A. Yes, 
sir. 

Q. Did The Miracle Mop Company manufacture any mops? 

A. Indeed it did. 

* * * * 

Q. Now, Mr. Lower, I am going to show you a mop and ask you 
if you can identify it. Can you identify the mop which I now hand you? 
A. Yes, sir, I can. 

Q@. Who made that mop? A. That mop was made by The Mira- 
cle Mop Company. 

Q. Is that the kind of a mop that The Miracle Mop Company al- 
ways manufactured? A. That is very, very similar to the mop that was 
originally manufactured by them. They have made now different kinds 
of mops, Miracle sells a lot of mops. 

* 2 x x 

28 Q. Iam speaking of the strands out of which the mop is made. 
Is the present mop that Haloro manufactures made out of the same kind 
of strands? A. No, not today. 

Q. What kind of strand is the mop you have in your hand? 

A. That is trade name Owens-Corning EC 5-8U electrical tying cord. 

Q. Why did you make it out of electrical tying cord? A. Be- 
cause we had prior experience with a cord of that type and we were 
able to obtain that cord. 

* sd * ae 

Q. When did you discontinue manufacturing the kind of mop you 
have in your hand, using the electrical tying cord? A. We discontinued 
it for awhile in late 1946 when we were unable to get tying cord. 
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Q. Were you able to get any other kind of fiberglass ? A. Sir, 
may I take a minute and tell you the story? | 
Q. Yes, sir. A. We started out making mops of this tying 
cord because that was the nearest thing to what we had seen, to what 
29 Owens-Corning gave us a sample of, and where they directed us 
to buy this. We made it because the cords themselves resembled whip- 
cord, which is one item that used to be used in making a roofing mop. 
We were trying to make something as near to what the roofer was used 
to as was possible to do, in glass. It was a very successful thing. 
Shortly thereafter, we were unable to get this cord from Owens-Corning 
and we were told to use Owens-Corning’s roofing mop yarn, which we 


had tested at their request and it was only about thirty to forty per cent 





as good as this. | 

* * * x 

30 Q. Now, I show you another type mop and ask you, do you know 
anything about that? A. Yes, sir. That mop is also made by The 

Miracle Mop Company, you can see where we have changed the fasten- 





ing and soon. This is a typical roofing mop yarn. 

Q. Made by whom? A. Iam rather sure it is made by the 
Owens-Corning Fiberglas Corporation. 

Q@. When did you first become familiar with the fact that Owens- 
Corning manufactured a mop yarn? A. In June, Iam quite sure in 
June of 1946. 

Q. Prior to June 1946, to your knowledge, or do you have any 
information that Owens-Corning ever manufactured a mop yarn? 

A. No, sir. | 
Q. Is it a fact or is it not a fact that at the time you were manu- 
31 facturing the mop out of the electrical tying iain you were un- 
able to get mop yarn? A. Yes, sir. 


*x * *x * 





Q. Mr. Lower, I show you a certified copy of the file wrapper 
and contents, which led to the grant of the patent in suit , and call your 
32 attention to an exhibit found on page 73 and ask you if you identify 
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that exhibit? A. Yes, sir, I can identify that exhibit. 

Q. What is it, please? A. That is a piece of the first litera- 
ture that was put out by The Miracle Mop Company. 

Q@. And what does that say? A. The face of it says, 'The Ans- 
wer to A Roofer's Prayer’ It's Guaranteed Never to Burn. A Revolu- 
tionary Development By a Roofer.'' There is a second exhibit alongside 
of it, or a photostat thereof, which says, "A Strand From A Miracle 
Mop. It Can't Burn." 

Q. Now, I show you page 74. A. That, sir, is the inside of 
the original literature, it was a folder. 

x x aK * 

Q. Then I show you page 75 of the same exhibit and what does 
that show? A. That shows the cover of a magazine called "The Pio- 
neer,’’ dated October 1946. 

Q. And does it show anything else? A. No, Sir, nothing ger- 

mane. 

Q. I show you the next page of the same exhibit, page 76, what 
does that show? A. That is an inside page from The Pioneer in which 
it shows a cut and a small piece of literature. [I will read it, if you 
want. 

Q. Yes, do. What is the title of it? A. It is entitled, 'What's 
New ?"' 

MR. SCHAFFER: Your Honor, this is all in the file. I see no 
purpose in the witness reading it. 

THE COURT: It might help me if I hear it as it goes along. 

MR. SCHAFFER: Thank you. 

THE WITNESS: This is a very small article, Mr. Schaffer, it 
is from The Pioneer, October 1946. It reads: 

"Glass Fiber Mop designed to save time in applying 
bitumen to roofing. The outstanding feature of this mop unit is 
its long service life which results from the fact that the glass 
fibers do not burn or char when dipped into the bitumen which 
is usually applied at temperatures between 400 and 600° F." 


34 
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It is listed under, "What's New?" | 
MR. SCHAFFER: I don't think that is an advertisement. 
MR. HENRY: I beg your pardon? i 
MR. SCHAFFER: That isn't an advertisement. — 
THE WITNESS: No, sir, it is a news item. 
BY MR. HENRY: | 
Q. Who caused the news item to be published? A. The Pioneer 
Magazine. | 
Q. Now, I show you the next page, the same exhibit. What does 
that show? A. That shows another piece of literature which reads: 
"At last . . . A Roof Mop That Won't Burn’ It's Fiber- 
glas‘" : 
Q. Is there any indication as to who caused that advertisement 
to be published? A. There is no indication on this except that the 
name Fiberglas is a trade name of the Owens-Corning Fiberglas Com- 
pany. : 
Q. I show you the next page and ask you what that shows, this 
being page 78. A. This is the reverse of that other and goes into a 
lengthy description of Fiberglas mop yarn for roofing mops. 
Q. I wish you would state what it shows in more or less detail. 
A. "Roofers Acclaim Remarkable New Mop Made of 
Fiberglas Mop Yarn. It's new--it's different--it's better’. 
For this roof mop is made of Fiberglas Mop Yarn . . . made 
from fine fibers of glass--strong, pliable fibers as ageless, as 
noncombustible, as moisture resistant as the many forms of 
glass you know so well. | 
"This Mop Yarn Won't Char or Burn!" 
Would you like me to read the headings for them? 
THE COURT: Is this a news article or advertisement ? 
THE WITNESS: No, sir, this is an advertisement. 
MR. HENRY: An advertisement by Owens-Corning Fiberglas 
Corporation filed in connection with an affidavit filed in this case and I 


am having the witness to read it now to show several things, that 
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whatever was presented to the Patent Office was presented in good faith; 
secondly, it does involve invention by the defendant's own admissions at 
the time the case was pending in the Patent Office, and also to show 
that there was no fraud in the case. 

MR. SCHAFFER: Your Honor, I disagree with counsel's posi- 
tion. A mere advertisement written by copywriters-- 

THE COURT: The Court will pass upon that at the proper time. 
I think it is admissible, the whole record has been received, I will have 
to evaluate it. 

MR. HENRY: I have others, Your Honor, to bring these adver- 
tisements down to the present time. 

THE COURT: You may proceed. 

BY MR. HENRY: 

@. Who caused that advertisement to be published; it says, 
"It's new--it's different--it's better’."" A. The Owens-Corning Fiber- 
glas Corporation. 

36 Q. And does it havea date on it? A. There is no date on this 
sheet. 

Q. Anyway, it is part of the file. A. August 1948. 

Q. August 1948. Now, I show you the next sheet, what does 
that show? A. That is another advertisement and it shows or talks 
about a fiberglass roofing mop. 

Q@. And what else does it say? A. It says, the new glass mop 
really soaks up hotstuff. 

* * *x aK 

Q. Where is the advertisement taken from? A. This is taken 
from a magazine called, "United Roofer." 

Q. Who caused that advertisement to be published, according 
to the document itself? A. Mr. Schaffer, I think I have made a mis- 
take in my testimony, this is not an advertisement, it is a news article 
alongside a series of related advertisements. 

Q. Who caused the article to be published? A. It doesn't say 
here. 
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THE COURT: Mr. Henry, can't we move along a little bit? As 

I understand it, all of those are in evidence. I assume I will have an 
37 opportunity to review the entire exhibit. : 

MR. HENRY: Very well, sir, I will not pursue this inquiry 
further but will call attention to the fact there are numerous advertise- 
ments accompanying the affidavit in Plaintiff's Exhibit No. 1, which is 
the certified copy of the file wrapper and contents. : 

BY MR. HENRY: | 

Q. Now, Mr. Lower, I am going to hand you a group of adver - 
tisements and ask you if you have ever seen those advertisements, 
prior to the time your patent was granted? : 

MR. HENRY: I intend to introduce these advertisements asa 
group. : 

THE COURT: Have you seen these advertisements? 
MR. SCHAFFER: I don't know, Your Honor. | 
THE WITNESS: Yes, sir, these were a continuing series of ad- 





vertisements that Owens-Corning Fiberglas has put out in the trade 
journals. This, of course, is an Owens-Corning instruction pamphlet 
on how to make a Fiberglas roofing mop. , 

MR. HENRY: I will have that special. | 

THE WITNESS: This is an advertisement by a company that 
competed with The Miracle Mop Company; this is another; this company 


is in Chicago; this company is in California; this company is in Cleve- 
land. | 


MR. HENRY: Your Honor, I would like to introduce these pub- 
lications in evidence as a group, if the clerk will staple them together, 
there are many of them. The idea is to show the build-up of 
the infringement which we have charged, starting from the very begin- 
ning and I am going further with it and bring it up to date. 
MR. SCHAFFER: Objection, Your Honor. I note, skimming 
through these ads, that they are all pre-1950, asa matter of fact. 
This patent issued in 1954. It has nothing to do with the infringement 
of this patent and some of these ads have no relation to the defendant at 
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all in this case; as the witness stated, they are ads put out by competi- 


tors of theirs. 

MR. HENRY: Your Honor, the answer to that is Iam showing a 
pattern starting from a date before, long before the grant of the patent, 
continuing right on up to the present time. I intend to supplement these 
advertisements by showing that the defendant has built up and actively 
induced, and actually has induced people to buy its mop yarn and make 
mops. 

THE COURT: What do you say about these companies that have 
no connection with the defendant ? 

MR. HENRY: I will throw them out for the time being and intro- 
duce them later on the question of misrepresentation to the Court. 

THE COURT: Are all the others prior to the date of the patent ? 

MR. HENRY: Yes. 

THE COURT: What is the materiality ? 

MR. HENRY: They will be material later, on rebuttal, on the 
question of misrepresentation to the Court. 

THE COURT: Iwill sustain the objection at this time. 

MR. HENRY: Not any of them are acceptable at the present 
time? 

THE COURT: That is right. 

MR. HENRY: I ask the Court to take judicial notice of the fact 
that I have in my hand the yellow pages of the local telephone directory. 

THE COURT: I have been noticing the fact that you have in your 
hand the yellow pages of the telephone directory, yes. 

MR. HENRY: Will Your Honor take judicial notice of the fact 
this is an authentic document? 

THE COURT: I think so, yes. What is the date of it? 

MR. HENRY: 1958. I call attention to an advertisement on 
page 856 of the Owens-Corning Fiberglas Corporation. The advertise- 
ment reads: "Fiberglas Roofing Materials" and then in a rectangle, 
there is, "Owens-Corning Fiberglas TM." 
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"Roofing 
Roof Insulation 
Roofing Mops 





Complete Stock 
"WHERE TO CALL 


Branch Office 
Owens-Corning Fiberglas Corp. 
806 Conn. Av. Nw. | 
Distributor ! 
Clarke, Harry L. & Sons, Inc. 
2009 8th, Nw." 


And the telephone number is given. I introduce the telephone directory 
40 in evidence as Plaintiff's Exhibit 12. 

THE COURT: It will be received. 

5 * * * 

BY MR. HENRY: | 

Q. I have in my hand here an exhibit and will ask the witness to 
identify the exhibit. A. Yes, sir, that is a pamphlet published by the 
Owens-Corning Fiberglas Corporation, containing instructions on how 


| 
| 


to make a glass roofing mop with the materials that they sell. 
MR. SCHAFFER: May we have a date on that, please? 
MR. HENRY: June, 1948. I am going to connect that up with 
present sales. : 
BY MR. HENRY: | 
Q. Do you know of your own knowledge whether pwens -Corning 
puts out fiberglas cut to length for mop making purposes today? A. Oh, 
yes, sure, definitely. | 
41 Q. Do they have a label on it on how they assemble the mop? 
A. No, sir, they sell it--I can only speak for myself, I have bought it 
for The Miracle Mop Company, we haven't needed instructions in how 
to make the mop. We buy Owens-Corning Fiberglas Rooting Mop Yarn 
and make a mop. 
Q. Do you know that they put out these instructions on how to 
assemble the mop? A. Yes, sir. 
MR. HENRY: Do you object to it? 
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MR. SCHAFFER: Yes, sir. 

THE COURT: On the same ground? 

MR. SCHAFFER: The same ground, Your Honor. 

THE COURT: Objection sustained. 

MR. HENRY: Your Honor, may I have an exception to the 
ruling? 

THE COURT: Yes, of course; whenever [I rule against you, you 


have an exception to it without taking it. 

MR. HENRY: Thank you. 

BY MR. HENRY: 

Q@. Mr. Lower, I show you an object and ask you if you can 
identify it? A. Yes, sir. That is a package put out by the Owens- 


Corning Fiberglas Corporation of roofing mop yarn. 
@. And I notice it has a paper on the inside of it, what is that 
42 paper? A. Instructions for the handling of fiberglas mop yarn 
put out by the Owens-Corning Fiberglas Corporation. 
MR. SCHAFFER: May we have a date on that, please? 
THE WITNESS: There is no date on this, Mr. Schaffer. 
MR. SCHAFFER: Can you date it, Mr. Lower? 
BY MR. HENRY: 
Q. Where did this come from, do you know? A. Yes, sir, 
The Miracle Mop Company bought this in Bayonne, New Jersey, I be- 
' lieve in July of 1955. 
MR. HENRY: I introduce the package in evidence as Plaintiff's 
_ Exhibit No. 13. 
THE COURT: No. 12. 
: MR. HENRY: This is after the date that Mr. Schaffer com- 
plained about. 
* x 
BY MR. HENRY: 
Q. In connection with the purchasing of the mop yarn, you 
testified, did you not, on direct examination, that you, yourself, have 
_ purchased mop yarn from the Owens-Corning Corporation, sold as mop 








i 
| 
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yarn and cut to length for mop-making purposes? A. yes, sir. Itis 
very Simple, you just pick up the telephone, call them, tell them you 
want mop yarn, what length you want it, and send them a confirmation 
47 order. 


* *x * x 
[| CROSS-EXAMINA TION | 
BY MR. SCHAFFER: ] : 
48 Q. Mr. Lower, I am going to refer you to Plaintiff's Exhibit 


12, which is a roofing mop, which I believe is a fairly recent vintage 
Since it has the patent number on it; that is correct, isn't it? A. That 
49 assumption would be correct. | 
Q. It must have been manufactured after March: of 1954? 
A. Yes, Sir. 
Q. Can you identify the glass yarn from which that mop was 
made? A. You mean as to its origianl source? 
Q. Well, first, as to its type. 
* x * ae 
A. It is what is known by the manufacturers as roofing mop 
jam 2 
Q. Doesn't it have a type? Do you know its type designation ? 
A. No, sir, I don't. When we buy mop yarn, we merely call on the 
phone and ask for so many thousand pounds of roofing mop yarn, such 
and such a length. | 
Q@. So many thousand pounds. In what form was; this yarn, the 
yarn from which this was made, supplied to you? A. It is shipped to 
us in approximately forty-pound packages, made up of one-pound hanks 
of yarn cut to the specified lengths, we buy it at 24 and 48-inch. 
* * * OO 
50 Q. When you say, "it is shipped to us," you are referring to-- 
A. The Miracle Mop Company. I did the buying for Miracle in 1956, 
1955, after the patent was issued. 
Q. You don't know the type designation of that yarn? A. No, 
sir, I don't. | 
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Q. Or when it was first manufactured? A. These twists would 
require an expert to answer that, sir. I know that roofing mop yarn 
was first manufactured by the Owens-Corning Fiberglas Corporation in 
the first half of 1946. I can peg that date because the Owens-Corning 
people sent us a sample of it and asked us to test it for them and report. 

Q. My question was, Mr. Lower, you misunderstood me, my 
question was do you know when the defendant first started to manufac- 
ture this type of yarn, not using the words "mop yarn," but this type 
of glass yarn? A. I would have no knowledge of that. 

Q. You have no idea? A. All I know is when they started roof- 
ing mop yarn. 

Q. But not when they made the yarn of the type that is included 
in that mop? A. I am not a glass expert. 

* x * *x 

51 JAMES O. SUTTON 
called as a witness by the plaintiff, * * * 
DIRECT EXAMINATION 

BY MR. HENRY: 

Q. Would you state your name and age and your occupation ? 
A. James O. Sutton, Iam 49, I am head of the Newspaper and Periodi- 
cal Section of the Serial Division of the Library of Congress. 

Q. Are you here today under subpoena? A. Yes, sir, I am. 

Q. And were you subpoenaed to bring certain documents down 
for the use of the Court? A. Yes, sir, I was. 

Q. Do you have those documents with you? A. Yes, sir, I do. 

Q. Will you kindly identify them, please, for the Court? 
A. One is a publication entitled, ''American Roofer and Siding Contrac- 
tor," for March, 1955. 

Q. What are the others? A. The others are issues of the 

52 "National Roofer ,'' February, 1955; April, 1955; February, 

1956; April, 1956; November, 1956; and December, 1957. 

Q. Were those periodicals or trade journals, or whatever we 
call them, received by the Library of Congress in pursuance of their 
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regular business of subscribing to periodicals? A. Yes, sir, they 
were. All of these happen to be gifts of the publishers. If we didn't 
receive them through that method, we would be required to subscribe 
to them. | 

MR. HENRY: Your Honor, I will introduce the American Roofer 
of March, 1955, in evidence, page 33. | 

MR. SCHAFFER: No objection. i 

THE COURT: Very well. Are these from the official records 
of the Library of Congress? 

THE WITNESS: Yes, sir, they are from the Library of Congress 
permanent collection. 

* * * | 

53 MR. HENRY: I would like to state what they are. The pertinent 

part of the American Roofer of March, 1955, on page 33, is a note: 
"Ask about the new fiberglas yarn for roofing mops. Outlasts cotton 
mops 10 tol. Easier to handle on the job, too." | 

These exhibits, by the way, will be introduced as a group as 
Plaintiff's Exhibit 13. 

THE COURT: Very well, they can all be received as one ex- 
hibit. We will reserve the number 13 for them, to be applied when 
they arrive. 


(Plaintiff's Exhibit No. 13 réganved for 
photostatic pages from: American Roofer, 
March, 1955; National Roofer, Feb. 1955, 
April 1955, Feb. and April 1956, Nov. 
1956 and Dec. 1957.) | 


MR. HENRY: The next one, the National Roofer j the issue of 
54 February 1955, page 4, is another advertisement by the defend- 
ant Owens-Corning Fiberglas Corporation, which contains the same 
note: "Ask about the new fiberglas yarn for roofing mops. Outlasts 
cotton mops 10 to1. Easier to handle on the job, too." | 
The next one, National Roofer of April 1955, page 13, is an- 
other advertisement by Owens-Corning, the defendant in this case, con- 


taining the same notation. | 
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MR. SCHAFFER: It is the same advertisement, I believe. 

MR. HENRY: The next one is the National Roofer of February 
1956, page 25. It is an advertisement by the defendant containing the 
notation: ''Roofing products. Fiberglas permaply, Fiberglas base 
sheets, Fiberglas form board, Fiberglas mop yarn, Fiberglas roof in- 
sulation, and Fiberglas corotop."' 

The next publication is the National Roofer, the issue of April 
1956, page 28, containing the same advertisement that I just read. 

The next publication is the National Roofer, the issue of Novem- 
ber 1956, page 4, containing the same ad that I read with respect to the 
April issue. 

And the last publication is the National Roofer, December 1957, 


containing the same advertisement. 


x * * xk 
99 MR. HENRY: Your Honor, at this point, there was a deposition 
of Mr. Carl G. Staelin, I would like to read into the record page 15 of 
56 Mr. Staelin's deposition, unless Mr. Staelin is present in court. 


MR. SCHAFFER: No. 

THE COURT: Who is he? 

MR. HENRY: Mr. Staelin is an officer, I think, of the defend- 
ant company. 

THE COURT: Secretary of the company, is he? 

MR. SCHAFFER: That is correct, Your Honor. 

THE COURT: Very well. 

MR. HENRY: Page 15 middle of the page. 

(Thereupon, page 15 of the deposition of 

CARL G. STAELIN 

was read as follows:) 

"Q@ Do you know if Owens-Corning initiated a definite program 

for the development or sale of this particular item? 

"A Yes, Iam sure they developed a sales program for the 

packaged yarns cut to size." 

That is all I wish to read into the record. Also, there was 
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| 
taken the deposition of Mr. John H. Weaver, who is the President of 
Fyrepel Products Incorporated. I am reading from pages 9 and 10. 

| 


Now, without reading Mr. Weaver's preceding testimony, I think there 


will be no question but what he is talking about mops made out of fiber- 


glass. 


* * * 

(Thereupon, pages 9 and 10 of the deposition of | 
JOHN H. WEAVER : 

were read as follows: ) : 
"Q@ Over how long a period of time did you manufacture these 
mops? | 
"A I believe it was from 1953 to 1955, two years. 
"Q@ Did you receive any help in the sale of your product from 
Owens-Corning ? I 
"A The only help that I know of is that they knew us as a source 
of supply. | 
"Q Did they advertise your product in any way? 
"A Not to my knowledge. | 
"Q@ Did they stock a supply of your mops in any ( of their loca- 
tions ? 
"A We never shipped any quantity large enough to be called any 
kind of a stock. In other words, no. 
"@ How many did you ship, if any? 
"A We didn't ship more than half a dozen ata time. 
"Q But you did ship some to Ownes-Corning, is that correct? 
"A Yes, sir. | 
"Q Do you know the disposition of those mops that you shipped 
to them ? i 
"A The disposition as far as Owens-Corning is concerned, 
you mean ? | 
"Q Yes. 
"A The only disposition we would know would be the shipping 


| 


address and it would be according to whatever the instructions 
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were on the order. 
"Q Do I understand from that that they, Owens-Corning, 
placed orders with instructions to ship to various points ? 
"A To acertain point, yes. 
"Q Were they shipped to sales offices of Owens-Corning ? 
"A That would be the procedure, yes, sir, so I never knew the 


final disposition. 


"Q Would you tell us how many locations you shipped to? 


"A Ican only recall about three. 
"Q Will you give us those? 
"A Newark, Ohio, Toledo, Ohio, Washington, D.C., and there 
may have been some in Philadelphia." 
MR. SCHAFFER: May have been one. 
THE COURT: There may have been one in Philadelphia. 
* ak a x 
(Thereupon, page 3 of the deposition of 
WARREN J. ROWLEY 

was read as follows: 
"Q Were you formerly employed by Owens-Corning ? 
"A Yes. 
"Q During what time? 
"A July of 1941 to November 30th, or whatever date is the end 
of November, 1950. 
"Q What did you do? 
"A I was in various capacities in that period of time. 
"Q Could you start at the beginning and tell us? 
"A Iwas first employed in Newark, Ohio, in sales training 
work. I worked in the service production department and labora- 
tory. 
"Q Were you working in the laboratory when you left? 

A I left there in February 1942. 
"Q You returned with them then? 
"A I was transferred to Toledo. 
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r "@ What did you do at Toledo? | 
"A I was in the Fiberglas Division in Toledo, the sales divi- 
sion." : 
Now, I am reading from pages 18 and 19: 
"Q What was the first time you became aware that glass was 
_ being used by others for roofing mop purposes? 
"A The first time I became aware was when I sold or gave the 


, 60 first ones away. I can't remember, that is the first time I was 





conscious of its being used. 

"Q Who made those mops? 

"A The first mops? 

"Q The mops to which you just referred. 
8 "A I made them. 


"Q@ Well, my question has to do with mops that other people 


3 made. Can you tell us when you first became aware that other 
people were using glass fibers for making mops? 
: "A Well, there has been a period in 1946 and thereafter, as far 
as J recall, distributors were set up by Owens-Corning for the 
- sole purpose of selling mop yarn to roofers, which would be a 
case where they are selling to distributors and the distributors 
we are selling to others." i 
That is all I care to read from Mr. Rowley's disposition. 
‘i MR. SCHAFFER: Your Honor please, objection and motion to 
. strike the testimony read from the Rowley deposition. I is obviously 
talking about 1946. 
| THE COURT: What do you say, Mr. Henry? 
, MR. HENRY: I think it is admissible because it is a general 
‘<a pattern, which I have just shown, that continues down to the present 


} day . | 
THE COURT: I will grant the motion to strike. | 





* * * * 


f 69 (Thereupon, page 143 of the deposition of 
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THOMAS R. HATZ, JR. 
was read as follows:) 
"Q Mr. Hatz, did you ever visit the local office of Owens- 
Corning ? 
"A Yes, I did. 
* * * ae 
"Q. When was that ? 
"A On March 2nd. 
"Q Whom did you see when you visited that office? 
"A Mr. A. E. Kincaid and Mr. S. E. Carpenter. 
"Q Did you have a conversation with them ? 
"A Yes, I did. 
"Q@ Would you state the conversation. 
* x * * 
"Q You just stated that you had a conversation with Mr. Carpen- 
ter and Mr. Kincaid. What was the substance of that conversa- 
tion ? 
"A I will have to go back a bit. When I went into Clarke's Sup- 
ply House and Store and purchased a Kirby mop, I noticed an- 
other mop that was there." 


Now, I want to interject here I am connecting up this Mr. Clarke as 


being the Clarke referred to as the distributor of Owens-Corning in 


the 1958 directory, read into evidence yesterday, as a distributor of 


mops. 


"Q Just state the substance of the conversation with the local 
representative of Owens-Corning. 

"A It was concerning Fiberglas roofing mops and about buying 
them, and Mr. Carpenter said he would be very happy to take 
my order for glass roofing mops. 

"Q There is no mistake about that, that Mr. Carpenter said he 
would take your order for roofing mops? 

"A That is right. 

"Q Who is Fyrepel ? 

"A A manufacturer of glass roofing mops in Ohio. 
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"Q On that day, did you attempt to purchase a mop? 
"A I did. I did purchase a mop. I purchased a Kirby glass mop. 
"Q@ From whom did you purchase it ? 
"A From Clarke. 


"Q Who is Clarke? | 
"A He owns a supply house in the District of Columbia. 


"Q@ Is that Mr. Harry L. Clarke? 
"A Mr. Harry L. Clarke. 
"Q I show you a paper and ask you what itis. 
"A That is a cash receipt that was given to me for the mop I 
purchased. i 
"@ I also show you a mop and ask you if that is the mop that 
you purchased. ! 
"A That isthe mop that I purchased. ! 
"MR. HENRY: I offer the receipt in evince as Plain- 
tiff's Exhibit No. 6." | : 
72 ‘MR. HENRY: I have the receipt here and I now offer it in evi- 
dence in this case as Plaintiff's Exhibit No. 14. : 
* * * * 
"By Mr. Henry: : 
"Q@ You purchased the mop, as I understood your —" 
from Mr. Harry L. Clarke. 
"A That is correct. 
"Q On the date of this receipt, which is March 2, 1955? 
"A That is right. " 
"Q Did you have any conversation with Mr. Clarke about where 
he obtained them? : 
"A Yes, he told me he purchased the mops from Owens- 


Corning Fiberglas Corporation, and he gave me the name--the 
way I got the name--I got to talking about this other mop, the 
Fyrepel, after I made the purchase. He said he bought his 
mops--he purchased them from Owens-Corning Fiberglas Cor- 
poration and he purchased them from a Mr. Carpenter who was 
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a salesman for Owens-Corning Fiberglas Corporation, and he 


gave me their address on Connecticut Avenue. 


"Q Did you visit the Owens-Corning Fiberglas people after you 

purchased the mop? 

"A Yes, I did. 

"Q@ And this is the Mr. Carpenter you referred to in your testi- 

mony a little while ago? 

"A That is correct. 

* * * * 

"Q Mr. Hatz, referring to Plaintiff's Exhibit No. 4, which is 

a letter from Owens-Corning Fiberglas Corporation, signed by 

Carl G. Staelin, I ask you to read the last sentence into the 

record, the last sentence in the second paragraph of that letter." 

MR. SCHAFFER: Objection, Your Honor. 

MR. HENRY: I will show you the letter because I am going to 
use it. The authenticity of the letter has been admitted already. 

MR. SCHAFFER: [want to point out that this letter to which 
counsel is now referring is dated March 8, 1947. 

THE COURT: What do you say, Mr. Henry? 

MR, HENRY: It is one of the vital pieces of evidere in this 


THE COURT: Objection sustained. 

* a * 

MR. SCHAFFER: Call Mr. Fletcher. 

Your Honor, in proceeding as we are now, it is my understand- 
ing that plaintiff's counsel has completed his case on the question of the 
infringement issue, that is, the alleged infringement and inducing in- 
fringement. 

84 THE COURT: That is the Court's understanding. Is that cor- 
rect ? 

MR. HENRY: Yes, sir. 

Thereupon-- 
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ED FLETCHER : 
called as a witness by the defendant, being first duly sworn, was exa- 
mined and testified as follows: | 





a DIRECT EXAMINATION 

‘ BY MR. SCHAFFER: : 

> Q. Mr. Fletcher, please state your name, age and residence. 
soit A. Ed Fietcher, I reside 157 North Fifth Street, i Ohio. [am 


62 years old. ! 

Q. Where are you employed? A. Iam — with the 
Owens-Corning Fiberglas Corporation, Newark, Ohio. ) 

Q. In what capacity are you now employed? A. I am now em- 
ployed as a consulting research engineer. : 
aa Q. Are you a professional engineer? A. I am registered with 
the State Board of Professional Engineers and the National Society of 
, Engineers. | 

Q. How long have you been employed by the defendant company, 
Owens-Corning? A. Since the beginning of this company in 1938. 

Q. Where were you employed prior to that time ? A. Iwas 
» , a formerly employed with the Owens-Illinois Glass Company, be- 
ginning in July 1932, in the Industrial Materials Division at Columbus, 
Ohio, for the express purpose of developing tooling for the mechanical 
operation of fiberglass products. | 





Q. Is there any relation between Owens-Corning, the defendant 
in this case, and Owens-Illinois Glass Company? A. The fiberglass 
<< business developed by Owens-Illinois up to that time, was taken over 
. by the Owens-Corning Fiberglas Corporation in 1938. ! 

Q. What were the nature of the fiberglass products which you 
were developing, beginning in the year 1932? A. These consisted en- 
tirely of small glass filaments made by drawing hot glass fibers through | 
a steam blower and dispersing these into the fine filaments with the use 
of a steam blower. | 
a Q. What was the use-- A. This was used as house insulation 
or bulk wool insulation. 
| 


- TT 
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Q. I show you a package which I have here and ask you to state 
what itis? A. This is the improved version of the early house wool 
insulation. 
Q. That is an insulation product? A. This is a house insula- 


tion. 
MR. SCHAFFER: I ask this be marked as Defendant's Exhibit 
86 3 and offer in evidence the package which the witness has just 
identified. 


THE COURT: Do you have any objection? 
MR. HENRY: No objection. 
THE COURT: It will be received. 


(Package of insulation material was 
marked Defendant's Exhibit No. 3 and 
received in evidence.) 


BY MR. SCHAFFER: 

Q. Is this wool, Defendant's Exhibit 3, a continuous glass fiber 
textile product? A. No, it would have no purpose as a textile fiber. 

Q. Did you ever have anything to do with the development of 
continuous fiberglass textile products such as yarns? A. Yes, this 
development was started in 1937, looking toward a process of making 
a commercial textile filament from glass, continuous textile filament 
from glass. 

Q. How did this development work progress? A. This pro- 
gressed rather slowly as there were a great number of technical prob- 
lems to overcome and the work progressed up until World War II. 

Q. Will you state in very general terms what some of those 
problems were, just identify them? A. There were glass melting 
problems of melting a new glass composition, as the old compositions 
were not suitable for this type operation in glass; there were heat 

_ problems; there were large mechanical problems; and chief among 
87 these problems was the lubrication problem, to lubricate the 
glass filamert s. 

Q. Why was lubrication necessary? A. In order to attain any 

glass fiber operation in which you hope to have fiber of any length, it 


Me 
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is entirely necessary to lubricate these filaments to keep them from 
abrading and breaking up each other. : 

Q. How long did this development and experimental work con- 
tinue after 1937 when you first started on it? A. The work continued 
up through the war. | 

Q. Was there any production of glass textiles taking place at 
the beginning of World War Il? A. There was a very limited amount of 
glass textiles because the experimental work had only progressed toa 
very small pilot plant operation with a very limited quantity. The pro- 
duction rate was only about two to two and a half pounds per unit. 

Q. And by per unit-- A. Per machine unit. | 

Q. Was anyone else manufacturing glass textile materials at 
this time? I am talking about the pre-war period, before World War 
Il. A. There was no other glass textile operation that I knew of. 

Q. Well, did Owens-Corning have any part in pioneering this 
textile development? A. As far as Owens-Illinois Glass Company 
pioneered the entire glass fiber textile development. 

Q. Were you in charge of this work at the beginning of World 
War II? A. I was in charge of all of the experimental phases of the 
entire operation through World War II. i 





Q. What was the type of continuous yarn that your company was 
making in this pilot plant operation in the period prior to the war? 

A. It was avery slender strand of very small diameter, filaments 
about two ten-thousandths inch diameter and the strand was composed 
of 102 of these filaments. : 

Q. Didthey have a name? A. They were called the 900's 
strand. This terminology was reached by the fact that it required 
90,000 yards of this filament to weigh a pound. | 

Q. Had you developed any uses for the 900's Poe which you 
were making at that time? A. The uses of these strands or filaments 
or yarns was entirely for electrical insulation for which they were de- 
signed and which was the only commercial use that we had in view at 


the time this work was going on. 
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Q. Iwant to show you a product and ask you if you can identify 
89 it? Tell the Court what itis. A. This is a 900's 1/0 strand; 
in other words, in this strand there are 102 filaments in each strand. 

Q. Is this a sample of the kind of material you were just refer- 
ring to? A. This is a representative sample of the kind of material we 
were making in those days. 

THE COURT: That was 1938? 

MR. SCHAFFER: This was beginning in 1937 and extending up 
to the World War period; as a matter of fact, he is describing the area 
just prior to the war now. 

I offer the sample of 900'’s yarn or glass, to which the witness 
has just referred, as Defendant's Exhibit No. 4. 

THE COURT: It will be received. 


(900's 1/0 strand was marked De- 
fendant's Exhibit No. 4 and received 
in evidence.) 


BY MR. SCHAFFER: 

Q. Can you give us some idea of the cost of these continuous 
strands at that time, that is, in the period before the war, World War 
II? A. Because of the limited number of pieces of equipment and the 
very limited productivity of each unit, the cost was of course very high. 

Q. Well, what was it? A. The actual selling cost at this time 
was in the neighborhood of six dollars per pound. 

90 Q. Did the defense effort, brought about by World War II, have 
any effect on the development and expansion of your production of con- 
tinuous glass textile fibers? A. The defense effort which started oc- 
curring prior to the war, shortly, swamped us with orders because of 
the limited facility in which we had to make the fiber. The defense 
effort needed the properties, the superior properties of this textile yarn 
for electrical uses, chiefly. However, there were some products of 
great urgency developed in the form of a woven cloth, where it was used 
as black-out curtains, a covering to exclude light and the like, confined 
to military vessels. 

Q. Were you making any other type of continuous glass yarn in 


| 
| 
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the period before the war, other than that as exemplified by Defendant's 
Exhibit 4? A. This was the only filament type yarn we were making 
at the time, the only size filament yarn we were making at this time. 

Q. You just testified about the situation brought about by the 
start of the defense effort in connection with World War Il. What re- 
sult did this situation bring about in your company ? A. The result of 
this expanded demand for our material forced us to get more units and 
to house these, an abandoned power house was taken over at Newark 
and implemented with mechanical equipment to make this continuous 

fiber; this was early in 1941. By 1942, the demand had exceeded 
the supply again so greatly that a second factory was opened up at Ash- 
ton, Rhode Island, and implemented with machines to make this mate- 
rial. By late 1942, another factory had to be implemented; this was 
done at Huntingdon, Pennsylvania. Now, the combined production of 
all these three plants was confined chiefly or confined entirely to mili- 
tary uses; in fact, the material was so hard to secure that it was placed 
on allocation and priorities had to be established among the customers 
in order to divide the material into its most urgent use. 

Q. How long did this priority or allocation situation continue ? 
A. This existed up until VJ-Day, the end of the war. : 

Q. AsI recall, that was in-- A. This was in September, 

1945; I believe September, 1945. ; 

Q. Was any of this material, that you have been testifying about, 
allocated for civilian uses during the war? A. We were strictly 100% 
on the war effort and the president of our corporation was very, very 
strict in regard to this; there was no material given an outlet into the 
Civilian use, it was entirely devoted to extreme urgency uses. 

Q. What happened to the production of glass textile materials 
by your company after VJ-Day? A. Of course, after vs ~Day, we were 
left with a large capacity for the making of this particular textile fiber 

92 and with no civilian use which had been developed. 
Q. Had your company made any effort during the war to de- 


velop civilian uses? A. No, the manpower situation did not permit of 
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any employees that were engaged in anything but the World War effort. 

@. What did your research and development work, with re- 
spect to glass textiles, during the war consist of? A. All our effort 
was directed toward the improvement of the existing machines to pro- 
duce this material to accelerate their through-put and to improve the 
quality of the fiber. 

Q. What would you say wasthe principal contribution of con- 
tinuous glass textile materials during the war? A. Well, of course, 
there were several; one of the principal ones was the electrical use 
where the then build-up of the material on electrical transmitters in 
motors and the like, the electrical insulation could be obtained in a 
thinner build-up and it had very high temperature resistance, so the 
motors could be operated at higher temperatures and so we could 
actually pack 10-horsepower motors into 5-horsepower frames, thus 
Saving space and weight badly needed on military vessels. 

Q. What about these properties of the glass fiber textile ma- 
terial that you referred to, did they make this particularly adapted to 
be substituted and used in place of other textiles? A. The superior 

properties of the glass fiber, high temperature resistance, high 
electrical resistance, and the high strength of this material, offer it as 
a particularly good substitute for all other textile materials, such as 
fiber cotton and the like. 

Q. Will you please give us some illustrations of end uses of 
glass yarn and textile products which were developed either during or 
shortly after World War II? A. I will read from a list. 

Q. You have prepared a list? A. I have prepared a list, the 
uses are so many. Prior to the end of World War I, the uses were, 


and these were vital uses: Reinforced plastics where glass cloth took 


the place of cotton duck in plastic laminates, such as boats and vital 


aircraft parts. 

Q. May I interrupt you, Mr. Fletcher, my question was, prior 
to the end of World War HJ; I understood your answer to say that prior 
to the end of World WarI. A. Iam sorry, prior to 1946, the end of 








94 
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World War IL. | 
| 

Q. Thank you. Now, will you proceed. A. Glass cloth was 


used as a basis for coated cloth for hangar doors and aircraft interiors 
during the war. Electrical insulation consisting of yarns, cords, 
woven tapes and varnished impregnated fabrics, also glass yarns were 
braided into a sleeving as a covering for wires. 

Heavy woven cloth used as a blanket to snuff out fires. Glass 
cloth was tailored into fire-fighting suits. : 

These were all examples of the vital uses other than strictly 
electrical uses that had been made before the end of the war. 

Wicks for oil burners and mantles for gasoline lanterns were 
made out of glass yarn for the military. Cloths for liquid filtration 
were made out of glass yarn instead of cotton yarn because they better 
withstood the hot or corrosive liquids-- 

MR. HENRY: I must object if this activity was done for the 
military, it was on secrecy orders and has nothing to do with the case; 
if it was public information, I have no objection to it. | 

THE COURT: Objection overruled. You may answer. 

THE WITNESS: Cloths for liquid filtration were made out of 
glass yarn instead of cotton yarn because they better withstood the hot 





or corrosive liquids going through the filters. ! 

Textile fibers were used as a filter for blood plasma in the 
medical corps during the war. Aviators' body armor; collapsible 
water storage tanks for the troops; insect screening for tents in the 
tropics; and a base for coated cloth woven of cotton yarns and glass 


yarns mixed. 





These were the uses developed prior to the World War. 

BY MR. SCHAFFER: | 

Q. Prior to? A. World War II. ! 

Q. Prior to the end or prior to the war? A. Prior to the end 
of World War II. : 

Q. How about civilian uses that were developed shortly after 
the end of World War II? That was the other part of my question, will 

| 
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you give those, please? A. Yes, Iwill. The glass yarns and fabrics 


were used to reinforce rubber in place of duck for belts for carrying 
high temperature or corrosive materials. Glass cloth was used for 
awnings in place of canvas; for decorative fabrics such as window cur- 
tains and draperies; garment bags; gaskets. 

Glass cloth was used for ironing board covers because of its 
higher strength under the high temperature; laboratory aprons and 
garments where the glass had the advantage that it resists alkalis and 
acids when spilled on the fabric. 

Glass fabrics were used in the form of coated cloth or as a 
reinforced plastic to make luggage. Industrial adhesive tape was used 
with glass fabric instead of strips of cotton cloth. 

Fiberglass yarns were braided into hoses for handling mate- 
rials at high temperature, such as steam and hot plastic paint. 

Glass yarns were braided in place of cotton yarns over electri- 
cal cables, such as house wiring cable. 

Open weave glass cloth was used as a flashing material embed- 
ded in asphalt or pitch around chimneys and pipes on roofs. 

Motion picture screens were made of two sheets of glass cloth 
supported on a curved frame; oven door gaskets, glass sleeving was 
braided into shape as gaskets for these oven doors. 

These are a few among the uses. 

Q. Has your company made any estimate of the approximate 
number of end uses that there are for continuous fiberglass textile 
materials at the present time? A. It is estimated there are between 
seven and eight thousand uses, end uses for fiberglass textile products. 

Q. Arenew uses still being developed? A. New uses are oc- 
curring almost daily. 

Q. How many types of continuous glass yarn and cord does your 
company manufacture? A. A great variety covering the entire textile 
field or demand, from the very finest yarn constructions up through 
the heavier ones and into the heavy cordage type yarns. 


*x * * * 
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103 Q. You previously referred to lubrication of glass textile ma- 
terials. Will you please tell us what lubrication means as applied to 
glass fibers? A. Lubrication means the placing on the surface of the 
glass, which is to be in motion with another glass fiber, of a suitable 
lubricant so that the fibers, instead of abrading or having friction, will 
slide over each other easily. 
Q. And does lubrication prevent this abrading? A. Lubrica- 
tion of the right type prevents this abrasion. | 
Q. How long have you been using lubricants on bias fibers to 
avoid abrasion? A. It was one of the earliest things we had to learn 
in the glass fiber operation. | 
Q. And how long have you been using lubricants? A. We have 
had to use lubricants since the first insulating wool type pack was made, 
that is about 1933, between 1932 and 1933. 
Q. Defendant's Exhibit No. 3 is the type of wool you were re- 
104 ferring to? A. Yes. 


Q. But, of course, made at a much later ses 

I say, this of course was made at a much later date ? A. Oh, 
yes, yes. The properties, however, are the same; if you wish resili- 
ency in there, you must have lubrication. ) 

Q. How about the use of lubricants on continuous glass textile 
fibers, when did this start? A. This started at the beginning of the 
development in 1937, as a major part of the process. 

Q. I want you to look at a copy of this Slayter Sagi 2,133,238. 
Do you have it there? A. I have a copy here. 





Q. Are you familiar with the apparatus and the process shown 
and described in this patent? A. Yes, I was in change! of the design 
and construction of this equipment. | 

Q. What does this patent illustrate with reference to the time 
period that you have referred to? A. This was one of the first, simp- 
ler apparatuses that were set up in 1937. 2 

Q. Now, this patent states on page 2 of the specification in the 
first column, beginning at line 22: 
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"In fabricating these yarns composed of a multiplicity 
of glass fibers, we may use an adhesive or lubricant or sizing 

105 which increases the mass integrity of the group of fibers, and 

inhibits mutual scratching of the fibers and facilitates the hand- 

ling, winding and unwinding of the yarn upon spools, and vari- 
ous other steps of the process." 
And then a number of other materials for this purpose are given. Now, 
in the same patent specification, it is stated on page 3, in the second 
column, beginning on line 54: 

"Arranged in'conjunction with the pad 74 is a lubricant 
reservoir 75 adapted to be filled with a suitable lubricant or 
sizing or coating material supply body 76. If the supply body 
76 is composed of a thermoplastic substance, such as wax, 
asphalt, or the like, it may be heated by any suitable means 
such as the burner 77." 

Can you tell us whether asphalt was used at the time you were 
developing this process or about the time the application was filed in 
June, 1937? A. This was one of the thermoplastic materials used at 
that time. 

Q. By "this,'"’ you mean what? A. Asphalt was one of the 
thermoplastic materials used at that time. 

Q. Did you, personally, know this? A. Oh, yes, I was in 
charge of the operation. 

106 Q. And how was the asphalt used and applied, and will you 
please refer to Figure 3 on page two of the drawings in giving your 
answer? A. This is a little difficult because this is a cross-sectional 
view of the bushing operation, and in order to appreciate the lubrica- 
tion we must look at it the other way, in which this one line, No. 62, 
becomes a number of filaments up to 102. Now, they have to be sepa- 
rated, of course, so it brings them into some space at the top and 
as it approaches this lubricating pad, described as No. 74, they are 
drawn together. . 


Q. Will you go a little slower, please? A. As these filaments, 
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which are separated, of course, at the melting unit, are drawn toward 
this lubricating pad to form a strand, they are now in the form of a fan 
which is being drawn together at the bottom. i 

Q. Yes. A. Now, the lubrication must be applied to these be- 
fore they are completely drawn together, in order to keep them sepa- 


‘ rate and the lubricating coating surround each filament. Now, as they 
+ are drawn into this groove in the felt pad which is fed by this molten, 
, in this case, asphalt described in the unit as No. 76, the asphalt is 


fed to the fiber through a porous felt pad so that there is sufficient 


| there to lubricate each fiber. Now, there is considerable motion as 
| 


i : these fibers are being lubricated and bent around this pad and subse- 
107 quently extending down as a strand, noted as No. 66, and wound 
a upon a tube noted in the patent as 65. 
< Q. What was the function of the molten asphalt as it was ap- 


plied to the fibers through the pad to which you have just referred, the 
pad 73, I think itis. A. Its chief purpose was to lubricate each fila- 
ment so that it would not come in contact with another bare glass fiber 
in motion. | 
Q. And was the asphalt in a molten condition at that time? 
A. The asphalt must be heated very hot in order to have a low enough 
- viscosity to drag these filaments through at high speed. : 
eS Q. Were these fibers moving at very high speed when they were 
in contact? A. At this time they were moving in the neighborhood of 
5,000 feet per minute. | 
! Q. Were the fibers worked or flexed while the hot asphalt was 





" applied? A. As the tension was applied from the drawing source, 
obviously, through the bundle of the strands there was considerable 
- movement as they were flexed around the bend at 180 degrees, as 


shown around 74, again. | 
Q. Did the molten asphalt in fact prevent these fibers from 
108 abrading or scratching each other? A. Asphalt proved to be 


| 
i 
Q. Do you know whether your company sells any glass yarns 


one of the finest lubricants we were ever able to get. 
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or textile materials without a lubricant being present on them? A. I 


am poSitive that there are no materials, particularly fabricated mate- 


rials, with no lubrication because it would be impossible. 

Q. And how long has this been true, in your own experience ? 
A. It has been true since the very first glass filament was drawn. 

Q. Mr. Fletcher, will you explain why molten asphalt acts to 
lubricate glass fibers? A. Inherently in an asphalt solution, when it 
is heated, there is of necessity an oily sort of material and when it 
comes in contact with a glass fiber, it surrounds the fiber with this 
oily-nature material and, of course, acts as a good lubricant. 

Q. Does molten asphalt always act this way in connection with 
glass? <A. It does, if it is molten asphalt. 

Q. When did you first learn about this property of molten as- 
phalt? A. We learned it actually in the experimental work in making 

109 these mats back in 1934 or 1935. 

Q@. But that was in connection with wool, as I understand it. 
A. This was in connection with wool. 

Q. Can you give us some description of the manufacture of 
these mats with the glass wool? Perhaps you would like to refer to 
this wool material again, which is Defendant's Exhibit No. 3. A. In 
the manufacture of an insulating mat for house insulation, you require 
a light product with a lot of air space and with considerable resistance 
to flexing. Now, if you want high water-proofing and a higher density, 
you must resort to something which will lubricate the fibers and allow 
you to crowd them down to this high density in a thinner layer, and 
thoroughly lubricate at that point and then, as it is cured or cooled or 
dried, hold it in this position for its further constructing, into some 
refrigerator or some other device. 

Q. Did the molten asphalt have a lubricating effect, did you 
point that out, in the manufacture of this? A. I didn't quite describe 
this, Iwas merely saying a result. 

Q. Will you please give a little more description of how the 
asphalt entered into this? A. All right. This concerns the process, 
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now. In taking a mat of this type from a conveying machine and dipping 
110 it into hot asphalt and carrying it along then until it is thoroughly 

heated and then squeezing it; to get this squeezing action I am referring 
to, the fibers as they are being compressed must be well lubricated and 
asphalt is one of the things that accomplishes this in the best manner, 
molten asphalt. i 

Q. And was this operation performed in some kind of a fabri- 
cating machine? A. Yes, it was simply passed between two rolls in 
one of the crude first operations. 

Q. And asphalt was applied at that time, molten audit 
A. Yes, molten asphalt was applied as the mat fed down in a solution 


of hot asphalt, before approaching these compression rolls. 





Q. Well, now, there is a product, as I understand it, that was 
made either shortly before or, Iam sure, during the war, called Navy 
board. Will you please very briefly describe how this Navy board was 
made and what itis? A. The material I formerly described was de- 
veloped for a very low temperature insulation product. ‘Now » as the 
war came on and they were building a lot of these ships and they were 
sailing in cold water, they required hull insulation. The material was 
adapted to that and was known as Navy board. Now, a vast quantity of 
this material was made-- 

111 Q. Starting when? A. Starting with the war nine 

Q. Around World War II? A. Yes, in the accelerated ship 
program after 1941. 

Q. How was Navy board made, in general? A. | avy board 
began as an operationofthis type. Later, slight variations were made 


and other binding materials were added in the standard operation, 





which was then developed to the point in which we could get the high 
density without referring to the secondary operation of this material. 
Q. Yes, but particularly I want you to tell us how asphalt en- 
tered into the Navy board. A. Asphalt was a direct use for this low 
temperature insulation which we had developed. It had the same 
characteristic and the same density in the ship use as it did in a low 
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temperature insulation. 

Q. You used molten asphalt in the manufacture of Navy board? 
A. That is right. 

Q. And you fabricated the so-called low density wool while it 
was in the asphalt, is that correct? A. That is right. 

Q. By squeezing it? A. That is correct. 

Q. Is there any difference between the lubricating action of mol- 

112 ten asphalt on continuous glass textile material and glass wool, 
such as you have just referred to? A. A glass fiber for lubrication is 
identical in all cases; it is just as useful for the same reason on an in- 
sulating wool material as it is for a textile, there is no distinction. 

x * * ok 

CROSS-EXAMINATION 

BY MR. HENRY: 

Q. Mr. Fletcher, I want you to answer two or three questions 
by way of clarifying your testimony, if you will. In discussing the 
patent to Slayter, I notice on the face of it that the Slayter patent is 
assigned to Owens-Corning Fiberglas Corporation, the defendant in 
this case. I would like for you to distinguish for the Court, or define 
some terms. First, what is a glass fiber? A. In the glass industry, 
everything is known as a glass rod until you reach a diameter of one- 
thousandths of an inch or less. 

Q. Now, let’s take the average hair from a human head and 
split it longitudinally; how many times would you have to split it be- 
fore you got to the diameter of a glass fiber? A. The average human 
hair is about 100 times the diameter of this 900 filament which I have 

113 been describing. 

Q. About 900 times? A. 100 times. 

Q. 100 times. So if you split the average hair 100 times, that 
is the kind of filament we are talking about? A. That is right, sir. 


Q. Your testimony was, as I understood it, and the patent to 


Slayter shows that these fine glass filaments as they come out of some 
kind of a spinning machine--is that correct, what do you call the 
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machine? A. The hot glass is drawn from a bushing. 

Q. As they come from the bushing; now, isn't it a fact that 
they are brittle, that they will just float right off in the air and get on 
your neck, if you don't lubricate them? A. That is correct, sir. 

Q. So it is necessary to lubricate them. Now, as you draw 
them out andthey are drawn closer together, they are twisted together, 
aren't they? A. No, not in the drawing process. They are drawn as 
continuous filaments into what they call a strand, in which all the fibers 
are parallel, as some of these. 

Q. What isa strand? A. A strandisa number of these fila- 
ments which we have been describing, these very fine diameter fila- 
ments. | 
Q. Yes, sir. And that is the strand? A. That is a strand. 
114 Q. Now, what does the strand look like, is it a strand made of 

twisted filaments? A. No, there is absolutely no twist in a strand, 
that is why the binder is necessary. 

Q. So you need the binder between to hold the strands together. 
Now, after having produced the strand, is it a fact that a yarn is made 
out of those strands? A. That is correct. | 


Q. So now we have the filaments and the filaments are com- 


bined into strands and the strands are combined into the yarn. Now, 
is it necessary then, in order to make the yarn, to twist the strands 
together? A. It is necessary to twist the strand to get the original 
twist and then if you want one or more strands, they are twisted in the 
opposite direction to get a balanced yarn. : 

Q. That lubricant you are talking about is the lubricant or 
binder, as you termed it, that is necessary to be employed in order to 
make the strands and in order to make the yarn? A. The asphalt 
which we described, we said that it is an excellent lubricator, the 
molten asphalt is an excellent lubricator to the glass surface. 

Q. Iam sorry, I think [ didn't make my question quite clear. 
I said that it was necessary, in order to produce the strand and in 


115 order to produce the yarn, it is necessary to use some kind of 


| 
‘ 
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a lubricant in order to prevent this fragile glass from disintegrating 


and floating right off into the air, is that correct? A. That is correct. 


Q. Now, I want to ask you the question, do you know of any 
continuously drawn fibers made of glass that are today used for textile 
purposes and lubricated by asphaltum? A. The textile, as you des- 
cribe it rather broadly; most of the textile products are used in elec- 
trical insulation fields where the color is not important. Obviously, 
they wouldn't be used in drapery material or some such place, because 
of the dark color. 

Q. It is used in electrical insulation but not used generally, is 
that correct? A. Yes; high water-proofing. 

Q. Now, considering just one yarn, if you laid the yarn dcwn, 
or let's take one yarn that has been lubricated by asphaltum and weave 
it into a piece of cloth as aniironing board cover; if you applied heat to 
that, what would happen? A. You'd have a pretty sticky mess on the 
ironing board. 

Q. But what is that attributable to? A. To the heat of the 
iron, it would melt the asphalt. 

Q. Yes. And then that would leave the yarn, out of which the 
cloth was manufactured, in what condition? A. Well, you wouldn't be 


116 successful in eliminating with an iron all of the asphalt from 


these glass surfaces. 

Q. There would be some there. Well, I think you clarified 
your testimony in that respect. Now, you testified that no other glass 
textiles were manufactured before the war, did I understand you to say 
that? That Owens-Corning Fiberglas Corporation-- A. No other 
glass textiles other than the 900's were manufactured before the war. 

MR. SCHAFFER: Mr. Henry, does your question mean that 
no other company was making glass, is that what you are asking? 

MR. HENRY: That is what I understood him to say. 

MR. SCHAFFER: You didn't ask that in your question. 

THE WITNESS: That is correct, I said as far as my knowledge 
extended, there was no other glass fiber operation. 


@¢ 
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BY MR. HENRY: | 
Q@. Did you know anything about the activities of the Corning 
Glass Works at that time? A. The Corning Glass Works, yes. 
Q. Weren't they manufacturing at that time? A. No, not be- 





fore the war. 
Q. Not before the war? A. Well, very aes) for a short 
period. 





Q. And during the war, were they manufacturing? A. No, 

not during the war, because they were then part of our organization. 
117 The Owens-Corning Fiberglas is owned jointly by Owens- 

Illinois and the Corning Glass Company. 

Q. Andwere they manufacturing after the war? A. They were 
manufacturing no fibrous products at the Corning Glass Company. 

Q. Now, you have introduced in evidence, at least you have 
read into evidence a great many uses of fiberglass, have you not? 
A. Yes, just at random from a greater number. | 

Q. One of the exhibits you have introduced in evidence was a 
glass wool, Defendant's Exhibit No. 3, is that correct 2 A. That is 


correct. 





Q. And then you referred to the fact that that glass wool could 
be compressed to make what you call Navy board? A. That is cor- 
rect, for low temperature insulation. ! 

Q. Do you know just how many uses of glass fibers, industrial 
uses, that you have read into the record? A. Yes, I said of textile 
uses, we estimate there are between seven and eight thousand. 

Q. And isn't it a fact that the Owens-Corning Fiberglas Cor- 
poration maintains a huge research department, consisting of ten 
divisions, four of which are devoted exclusively to pure research in 
chemistry and physics and glass, and the other six are devoted to 
finding new uses for fiberglass? A. If you are going to divide up our 
research laboratory into the sections comprising physics, chemistry, 

118 mechanical and all, I never counted them; I assume they 


might reach such a figure. | 
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Q. What percentage of that huge research laboratory is de- 
voted to finding new uses for fiberglass? A. This isn't the function 
of the research laboratory, it is a function of the product development 
laboratory. 

Q. You are a consultant to product development? A. No, I 
am not; Iam a consultant in the research end of the business. 

Q. Do you know how many of these people have been devoted 
exclusively to finding new uses for fiberglass? A. Well, at the mo- 
ment it is quite a large establishment. There are some eighty people, 
I think, in the product development laboratory. 

Q. To find new uses for fiberglass? A. Yes, all phases of 
fiberglass. 

Q. How long have they been engaged in that activity? A. This 
has all developed since the end of the World War. 

Q. Since 19-what, '46? A. It would be after, it would be after 
VJ-Day, there was no attempt made at any civilian use before VJ-Day. 

Q. What was the work of the research laboratory prior to VJ- 
Day? A. I beg your pardon? 

119 Q@. What was the research concerned with prior to VJ-Day ? 
A. Our chief concern was in expediting and accelerating the formation 
of glass fiber materials to expand the war effort and help the uses they 
| were requiring of it, that was true in the wool operation as well as the 
' textile operation. 
| Q. After VJ-Day, part of this great research laboratory, 
) though, was devoted exclusively to finding new uses for fiberglass, is 


that correct? A. It wasn't a great research laboratory at that time, 





the truth is the research laboratory was a very small part of the opera- 
tion throughout the war. Now, the research laboratory grew at that 
time because we had large facilities, we had to develop a civilian mar- 
ket, and research could expand the activity of the fiber in conjunction 
with the product development laboratory in the putting of this fiber into 
Civilian use. 


Q. Now, isn't it a fact that, beginning with 1946, the research 
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department of Owens-Corning consisted of from three to seven hundred 
people, and from eight to ten per cent of them were devoted exclusively 





to finding new uses for fiberglass? A. I didn't get those dates, again. 

Q. Since the war. A. Since the war? | 

Q. Since the war, isn't it a fact that Owens-Corning employed 
from three hundred to seven hundred scientists in a research depart- 

120 ment, and from eight to ten per cent of those research scien- 
tists were devoted exclusively to finding new uses for fiberglass? 
A. Well, I think you are mixing up the product development laboratory 
people and the research people again, if you quote such a figure as 
that, because the research people I do not believe amount to that many. 

Q. Iam talking about the part of that laboratory, the part of the 
personnel, devoted exclusively to finding new uses for fiberglass; would 
it run from eight to ten per cent since the war? | 

MR. SCHAFFER: Would you fix the period of time you are 
talking about ? | 

MR. HENRY: It is varied, from sincethe war up to the present 
time. | 

MR. SCHAFFER: Since the war, could be now. | 

BY MR. HENRY: | 

Q. Beginning with 1946. A. It is very hard for me to know 
because the laboratories are so widely separated. : 

Q. Iam not trying to mix you up, Mr. Fletcher I am just 
trying to get the facts, that isall. A. You are asking me for a defi- 
nite number of employees in three or four different locations. 

Q. You wouldn't know about the other locations ? A. I wouldn't 

121 know. | 

MR. HENRY: [think that is all. Thank you. 


Just one moment, please. 


BY MR. HENRY: : 
Q. Do you know a Mr. CarlG. Staelin? A. I do, sir. 
Q. Who is he? A. He is the head of our legal department at 


the Owens-Corning Fiberglas Corporation, he is situated in the Toledo 
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offices. 

Q. Is he a vice-president? A. He is a vice- -- No, heisa 
secretary. 

MR. SCHAFFER: I will stipulate his title, he is secretary of 
the company. 

THE WITNESS: Secretary, as I understood it. 

BY MR. HENRY: 

Q. Did you have any contact with him? A. Oh, yes. He, in 
the early days, used to contact us personally in regard to patent mat- 
ters, and later on we only met him occasionally since his staff has 
expanded. 

Q. If Itold you that as early as March 8, 1947, Mr. Staelin 
stated that he had developed for the first time a yarn designed for roof- 
ing purposes, would you confirm that statement? A. A yarn designed 
for what purpose ? 

Q. Designed especially, a yarn for roofing purposes, for mak- 


122 ing roofing mops, do you know anything about that? A. I 
wouldn't say, that would be difficult, it would be one of our standard 


yarns. 


Q. Then you would take issue with the statement, that Owens- 
Corning Products Corporation did not develop a special yarn for roof- 
ing mop purposes? A. They may have developed a construction of a 
standard filament, a standard textile filament diameter or build-up. I 
ought to say I don't know because, I mean the question was never put 
to me by Mr. Staelin. 

Q. I just want to know what you know about it. You testified 
about a lot of yarns here. I just want to know if you do know, of your 
own knowledge, that Owens-Corning developed a standard roofing mop 
yarn at least as early at 1947? A. No, this gets into product develop- 
ment again, with which I didn't have very much to do. 

Q. You don't know about it? A. I don't know, if you put it that 


way. 
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RECROSS-EXA MINA TION 
BY MR. HENRY: ! 
Q. What do you mean by basic yarn? A. I mean the basic 


filament size. Now, you have a strand as it is drawn from the tube 
which, as I have explained, has 102 filaments. Now, these are not 
yarns as they are drawn, they are basic strands. Now ; you twist that 
with a very low twist; from then on, you can apply any number of these 
with reverse twists to keep a balanced yarn, I mean one that won't 
snarl when you release the end of it. i 

Q. I want you to clarify that, both for the - and myself, 
I don't quite understand what you are talking about. A. Well, the 
150's 1/2 filament are two of these 150 strands put together in a sub- 





sequent textile operation such as twisting. | 
Q. What do you mean by basic yarn? Do you mean the strands 
are not developed for any particular use or the fibers are not developed 
for any particular use? A. The basic yarn, the basic strand as it is 
drawn, can go into any use. Now, the 150's 1/2 is about the smallest 
125 yarn you can get with this filament diameter and this particular 





yarn was placed in a great many weaving processes, cloth and the like ; 
after the World War I--after the World War II period. | 

Q. Well, is this a fair statement, that your answer to the ques- 
tion was that the basic thing out of which yarn is made is not designed 
for any particular purpose but it is adapted for many uses? A. That 
is exactly what I said. 

Q. You did not say, then, that Owens-Corning Fiberglas Cor- 
poration did not develop a special yarn for roofing mop purposes, us- 
ing this basic material? A. They did not develop the basic yarn for 
the purpose of making a roof mop. : 

Q. Well, let's don't shift terms. Your answer is they did not 
develop this basic strand, made up of a plurality of fibers, for the pur- 
pose of making a roofing mop; is that your testimony ? A. No, it isn't. 


Q. What is your testimony? A. You could take this lay-up of 


fibers off the shelf and convert it into mops, cloths, or whatever you 
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like. 

Q. Let's put it simply. Do you know that Owens-Corning 
Fiberglas Corporation did not produce a special yarn designed to make 

126 a roofing mop? A. I don't think they produced it, Iam sure 
they didn't produce a special yarn to make a roof mop. 

Q. Let's forget all about yarn and say a special product made 
out of fiberglass? A. When you say product, you are getting out of 
my field then, I must say I don't know. 

Q. I wish you would look at that yarn and tell me what type of 
yarn it is? A. That is 150's basically, but it is more than two strands, 
this is probably 4/2. 

THE COURT: What exhibit are you looking at? 

MR. HENRY: Iam looking at 5(i). 

BY MR. HENRY: 

Q. What is this one? A. This is 900's--No, this is a 150's 
strand. 

Q. It is marked here 9001/2 inchyarn. A. 1/2 (pronounced 
"one two"). 

Q. So you were mistaken about that? A. Well, apparently I 
was. It is difficult to see filament size without some means of meas- 
uring them as you would use a textile. 

Q. But you measured the mop in evidence, the fiberglass mop 
in evidence and had no difficulty in telling what size that was made out 
of? A. I have difficulty describing this; when you get down to a basic 

127 size with no twist, you have nothing to guide you. 

Q. Can you tell what that one is? A. All right, I made a mis- 
take. This is 150's. 

Q. It is marked 450's 1/2. Did you make a mistake on that 
one? A. Yes, yes. 


* * 


128 FRANK W. KANE 


called as a witness by the defendant, being first duly sworn, was exa- 


mined and testified as follows: 
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DIRECT EXAMINATION 

BY MR. LEONARD: | 

Q. Mr. Kane, will you please state your name, your age, and 
your address? A. Frank W. Kane, 48, 2616 South 65th Street, Phila- 
delphia. | 

Q. What is your occupation? A. I purchase roofing supplies 
for Stelwagon Manufacturing Company. | 

Q. How long have you been employed with Stelwagon Manufac- 

129 turing Company? A. Twenty years. 

Q. What is the business of Stelwagon Manufacturing Company ? 
A. We are wholesale distributors of roofing supplies. — 

Q. In what area or areas does Stelwagon operate? A. Stel- 
wagon has branch warehouses in Philadelphia, Camden, Wilmington 
and Reading. | 

Q. Does your company sell cotton roofer's mops and cotton 
roofer's mop yarn? A. Yes, they do. | 

Q. And did you, at our request, look up the records of your 
company relating to the sale of cotton roofing mops and cotton roofing 
mop yarns in 1953? A. Yes, I did. : 

Q. And did your company have cotton roofing mops and cotton 
roofing mop yarns on sale in 1953 in Philadelphia? A. ‘Yes, our com- 
pany did. : 

Q. Did they have both the mops and the mop yarns on sale in 
Camden during the year 1953? A. Yes, they did. 

Q. Now, would anyone who came into any one of your stores 
in 1953, have had trouble getting a cotton roofing mop or cotton roof- 
ing mop yarn? A. No, I don't think so. : 

130 MR. LEONARD: I have no more questions, Your Honor. 
CROSS-EXAMINATION i 


BY MR. HENRY: 
Q. Mr. Kane, how do you know that a person who was trying 
to purchase cotton mop yarn would not have had difficulty in purchas- 


ing cotton mops from one of your branches? Were you present all the 
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time in all of the branches? A. No, I was not. 

Q. So your information is based on something more than 
personal knowledge, then? A. (No response.) 

Q. That is your testimony. 

THE COURT: What was your position at that time? 

THE WITNESS: Purchasing agent for roofing supplies. 

* ss aK x 

131 JOHN W. LUNDEEN 
called as a witness by the defendant, being first duly sworn, was exa- 
mined and testified as follows: 
DIRECT EXAMINATION 

BY MR. SCHAFFER: 

Q. Please state your name andresidence. <A. JohnW. 
Lundeen, I live at Stone Mountain, Georgia, a suburb of Atlanta. 

Q. What is your age? A. 66. 


Q. What is your occupation? A. I am Executive Vice-President 


and Sales Manager of American Associated Companies, Atlanta. 

Q. How long have you been with that company? A. Since 
1916, 42 years. 

Q. What is the business of American Associated Companies? 
A. Cordage and textiles. 


Q. Are these cordage and textile products used for--are any of 


them used for mop yarns or roofing mops? A. Under cordage and 
textiles would be included mop yarn; yarns, twines of all types. 
Q. How long has your company been handling roofing mops and 
material? A. Roofing mops since the early '30's. 
, Q. And what are the roofing mops and mop yarns that your 
132 company sells? A. Well, we sell mostly cotton, glass, rayon, 
anything that will make a good roofer's mop. 
Q. Do you sell glass yarn which is not made up into a roofing 
mop? A. Not at this time. 
Q. How long has that been true, that you have not sold glass? 
A. Well, in about 1946 and 1947, we sold some glass yarn direct to 


a a 
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the roofers to make their own mops, but it wasn't successful because 
they didn't have the facilities for fastening the yarn to the head or the 
handle in a way where it would hold; glass being slippery, the yarn 
slipped out and gave trouble. 

Q. What was the date you gave of Gusonbinitas: that ? A. That 
was in 1946, 7 and 8, along there. : 

Q. Thank you. How about cotton, do you sell cotton for roofing 
mops always made up into mop heads? A. We sell cotton both ways. 
I'd say about 40% of our sales is in the cotton yarn in cut length, which 
goes direct to the roofer to make his own mops, and about 60% goes 
into our own made-up mops. We have a patented head we call a Tarzan 
head and a Great Dane mop made a different way, which are detachable; 
the roofer just has a handle and puts a head in, that we manufacture. 

133 Q. Do you sell glass yarn for any other purpose than making 
roofing mops? A. We sell some glass yarn to the--a little to the in- 
sulating trade and to the cordage trade; they use it as a center in 


braided cord. | 


Q. Is this the same glass yarn you use for roofing mops ? 


A. Same type, exactly the same. | 

MR. HENRY: What was the answer you made? : 

(The answer was read.) : 

BY MR. SCHAFFER: | 

Q. Is it the same yarn? A. The same yarn, same number. 

Q. How long has your company been selling roofing mops 
made of glass yarn or glass yarn for roofing mops? A. We started 
about in 1946. | 

Q. How do you fix that date? A. Well, I remember that is 
when glass mops went into use and we started to sell them as quickly 
as anybody did. : 

Q. Where did you get the material? A. That material we 
bought from Owens-Corning. | 

Q. No, I am speaking now, Mr. Lundeen, about your inception 
into the glass mop? A. I misunderstood. I thought you said when we 


| 
\ 
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started to sell glass mops. The very first glass mop we made was in 
early 1946. We had experimented with mops, mops are my depart- 
134 ment, I have had full charge of it, and we experimented with 
| everything we could think of that might make a good mop, including 
jute, American hemp, flax, even sisal. And in 1946, we bought some 
job lots of glass yarn, one of our main businesses is wrapping twine, 
and we bought this job lot of glass yarn with the idea of selling it for 
wrapping twine, but the thought occurred to me, having tried every- 
thing else, that it would make a good glass mop. So we made up sam- 
ples from that yarn and gave the samples out to roofers for trial. 

Q. Whose idea was it to use this war surplus material to 
make a roofing mop? A. It was my idea to make up the samples. 

Q. Did anyone communicate that idea to you? A. No. 

Q. Can you give us any idea of the relative size of your com- 
pany as compared with competitors in the sale of roofing mops and 
roofing mop materials? A. I feel safe in saying we are the largest 
in that business. We do a national business, have thirty salesmen on 
the road, attend all the roofing conventions, and we are the only com- 
pany I know of that does a national business on roofer's mops and mop 
yarn, all the others are more or less local companies. 

Q. Does your work take you into various parts of the country ? 

135 A. Yes, Iam sales manager and [I visit our salesmen at regu- 
lar intervals; we call on customers and prospects in all parts of the 
country. I will get to almost every territory at least once a year. 

Q. What personal experience have you had with roofing mops? 
A. Well, it has been my baby, to use a slang expression, right from 
the start. I call on the trade and go with the salesmen to visit cus- 
tomers; even a good will or new prospect, we get up on the roof, see 
them use the mops, try to get new ideas, and are always trying to 
improve our product. 

Q. How is a roofing mop used, will you explain that to the 
Court? A. The word "mop" is really a misnomer, they don't mop 
a roof. It is really an applicator, they dip the mop in the bucket of 
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hot asphalt and then the man walks and pulls it about eight or ten feet, 
then he turns it over, changes hands, and pulls it back and really ap- 
plies the hot asphalt against the roof in that way. He doesn't mop it 
the way you would scrub a floor or rub that way with it| 
Q. You stated you first handled glass yarn in roofing mops 
about the year 1946. Can you tell us anything of your experience with 
glass yarn at that time? A. Our experience then was purely experi- 
mental. We made up the sample mops and gave them away, we didn't 
sell any. Our experience was not satisfactory. The yarn we had 
136 available was too large a yarn to make a good roofer's mop, it 
didn't pick up enough of the hotstuff. Another difficulty we had, we 
made it like we did a cotton mop and it wouldn't stay in the handle, the 
yarns kept pulling out, falling out on the roof. | 
Q. I show you Plaintiff's Exhibit 10, which is a mop made of 
some kind of glass yarn, and ask you whether the material of which 
this mop is made bears any resemblance to the first material you 
tried? A. Well, my recollection, I would say this was the identical 
yarn. I think it was made for insulating purposes and we got if from 
this war surplus supply house and, if you look at it, it is the size of a 
ten-ply cotton twine. | 
Q. It appears to be about the same, does it? A. Yes, it looks 
to be the same. i 
Q. Did youtry any other types of glass yarn? A. Well, we 
had some samples of a real fine yarn. Our fault with that was it was 
so large it wouldn't pick up enough asphalt, so we tried it real fine, 
Single-ply yarn, that we got in some job lots but it was too fine, it was 
too fragile, it wouldn't work at all; it was almost like trying to make a 
mop out of a spider web, it would just pull apart, deteriorate. I don't 
know what number yarn it was. : 
Q. I want to show you a yarn sample here which is marked 
Defendant's Exhibit 4 and ask you to look at that and tell us how that 
137 relates to what you are talking about? A. This looks tomea 
lot like the yarn [I described that we tried to make a mop out of, but 
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it was too fine, too sleazy, not strong enough. 

Q. How long did this situation continue? A. Well, we didn't 
seriously get into making glass mops then until late 1946 and early 
1947, when Owens-Corning sent us some samples of yarn that we 
figured would be good for a glass mop. 

Q. And what did you do then? A. Well, we made glass mops y 
but we still had some trouble with getting it to hold in the handle, we 
had to do a lot of experimenting. It was probably several years before 
we really felt that we had a satisfactory glass mop. We had to build 
machines and fasten the yarn under hydraulic pressure to keep it be- 
tween two plates to hold it properly. 

Q. How was the pick-up of the glass mop at that time? A. The 
yarn we used then was not anywhere near as satisfactory as cotton for 
picking up, but by making a real large mop, it would pick enough hot 
asphalt up to make it partly practical. 

Q. What type of yarn are you using now? A. We are using a 
continuous filament, two-ply yarn; I think it is known as 150's 1/2. 

Q. What were the relative sales of your company of glass yarn 

138 versus cotton yarn or glass roofing mops versus cotton roofing 
mops, during the first years that you were handling glass? A. The “ 
first year we handled glass was almost entirely sample orders. We 
gave away many, many mops and the average roofer would only buy 
maybe one or two or a half dozen at the most, fortrial. It was a very 
small part of our business. 

Q. Were you making any effort to sell glass mops during that 
period? A. Yes, after we had the mops where we thought they were 
satisfactory, we pushed them; all our salesmen carried samples and, P 
as an inducement, we even offered our salesmen a larger commission 
on glass mops than we did on cotton. 

Q. What happened in sales of glass roofing mops, after you 
had developed a better mop head? A. Well, we sold, of course, a 
little more right along, but the percentage compared to cotton was 


very, very small. 
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Q. Well, was cotton even preferred at that time , after you had 





perfected or constructed a better mop? A. By far and still is. 
Q. And how long did this situation continue? A. Well, it has 


continued always, even today our glass mop production sale is just a 


very small percentage of the cotton. | 
Q. At the present time, do you meet with any sales resistance 
139 in the sale of glass roofing mops? A. Yes, we still do. The 
average roofer will bring up the point that it doesn't pick up enough hot 
asphalt. Another reason, it is much more expensive to make a mop 
that is at all practical; in a cotton mop, they can use a two-pound mop 
and it will pick up enough asphalt to do a good job; when you get into 
glass, to get a mop that will pick up enough asphalt to use at all, it 
takes an average of five, six, seven or eight pounds, they are large 
mops. That means the cost is very high because glass is more expen- 
Sive, in addition to buying a heavier mop, so many roofers don't like 
to make that investment. They have got a big investment in a glass 
mop and a glass mop won't last; it will last much longer than cotton if 


it is taken care of, but if it isn't taken care of, it won't. By being 





taken care of, when a man is through with a glass mop he has got to 
twirl it out and spread out the yarn on a flat surface and let it harden 
that way, so the next morning he can put it back in the kettle and it will 
thaw quickly and be used again. If he lets it harden in a lump, which 
a lot of them would do, they put it in a hot kettle and it has to stay in 
there so long to get molten to the center of that big lump, that it even 


deteriorates the glass and it goes to pieces. 





Q. How about the expensive glass roofing mop as compared to 
the cotton roofing mop? A. Well, cotton mops use different types of 
by-products and cotton can be bought as low as from 35¢ up to 65¢, 

140 the average would be 55¢ or 60¢. Glass mops necessarily are 
more expensive to make and cost more and a glass mop will retail to 
the roofer at an average of $1.50 to $2.00 a pound. i 

THE COURT: A pound? | 

THE WITNESS: A pound, yes, soina six-pound mop he has 


1 
| 
| 
i 
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got anywhere from $9.00 to $12.00 invested. 

BY MR. SCHAFFER: ; 

Q. Did you cover the wear of the glass versus the cotton? 

A. Well, in selling it, we make the statement that glass, if taken care | 
of, will probably last from three to five or six times longer than a 
cotton mop, if it is properly cared for. 

Q. In your sales of glass roofing mops, is there any particular 
feature of the glass that you stress? A. The only feature we can stress 
is the long life of the mop, it doesn't char and burn as cotton yarn does. 

Q. What is the effect of the molten asphalt on a cotton roofing 
mop? A. Well, with a cotton mop, you dip it in hot asphalt and mop 
it the way I described, the asphalt is spread and it lubricates the yarn, 
of course; if you rub a dry mop across that roof, it would go to pieces 
immediately, but the asphalt lubricates it and it really spreads the 
asphalt rather than mops it, it spreads it in one row and down the 

_ other, the same as a glass mop. 

141 Q@. What happens when the cotton mop chars; that is caused by 

_ the molten asphalt, too, isn't it? A. A cotton mop is only good for a 
certain length of life. The hot asphalt is heated, 400-450 degrees, 
and that naturally is going to char the mop and gradually the ends begin 
to fall off and deteriorate. If you have a careless roofer and he leaves 
it in the kettle a little too long, it goes faster, it burns faster. 

And, Your Honor, a roofer will use maybe four or five cotton 
mops a day, one will wear out and get so short it is not usable and you 
put in a new head or toss it aside. 

Q. Is it the temperature of the molten material that has this 
effect on the cotton mop? A. Yes, it is the high temperature of the 
asphalt. 

* * * * 

143 Q. Mr. Lundeen, what effect does molten asphalt have ona 
glass yarn mop? A. It has practically the same effect as it does on 


cotton, as far as lubricating the yarn when they sweep it across the 


roof, but the glass yarn doesn't char nor burn as easily and quickly 
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as cotton. 7 
- | Q. Is there any difference in the spreading action between cot- 
ton yarn and glass yarn in a roofing mop? A. No difference. 
Q. Sir: A. In treading, did you say? : 
Q. No, sir, I said spreading. A. Well, the difference there 
is that in a cotton mop, two pounds of yarn will give the same spreading 
value as about five or six pounds of glass, because the glass doesn't 
have any loft and it is so heavy in proportion. I 
Q. You referred previously to the fact that you had only been 
144 able to develop a small percentage of use of glass roofing mops 
as against cotton mops in the trade. What would you say that would 
run in terms of percentage? A. Well, a very small per cent, prob- 
ably from a half to one and a half per cent tops today. . 
Q. Will you complete your answer, please, the half per cent 





and so forth? A. From a half of one per cent a few years ago and 
even today it wouldn't be over one and a half per cent of the total. 

Q. Of what? A. The cotton mops. 

THE COURT: You mean the total mops? | 

THE WITNESS: The total mops used, I would say even today 
ninety-eight and a half per cent, about, would be cotton and one and 
a half per cent glass. | 
BY MR. SCHAFFER: | 
Q. Did you, at my request, examine the records of your com- 


pany and obtain sales figures of cotton and glass roofing mops for the 





years 1953 and for the latest year in which you have teures’? A. Yes, 
I did. | 
Q. Will you please state what those figures ia for the year 
1953? A. In 1953, our cotton mop yarn and mops totaled 1,423 ,557 
pounds; in glass, 6,973 pounds, which figures less than one-half of 
145 one per cent. | 
Q. So the record shows this correctly, do I understand cor- 
rectly that your cotton was the large figure? A. That is right. 
Q. Andthe glass was the small figure which you gave ? 
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A. Correct. 

Q. And we are talking here about roofing mop materials, is 
that correct? A. That is correct. 

Q. And roofing mops? A. Yes, in pounds. 

Q. In pounds. Now, will you give the figures of glass and 
cotton for roofing mops for the year 1956? A. The cotton yarn for 
roofers and the cotton roofers’ mops, the made-up mops, in 1956 
amounts to 1,581,729 pounds. 

Q. Now, will you please give it for glass yarn for that same 
year? A. The glass yarn that we use in making mops, we sold no 
glass to roofers other than made up into mops, that figure is 18,144 
pounds. 

Q. Now, turning to your figures for 1953 and 1956, approxi- 
mately how many roofing mops would be manufactured from the total 
amount of cotton which you have given? A. How many mops? 

Q. Yes, sir. <A. Well, in 1953, considering that an average 

146 cotton mop is about two pounds, in mops it would figure ap- 
proximately 700,000 mops, and in glass, figuring that an average 
glass mop must be five pounds or more, it would figure 1,400 mops. 

Q. That is for the year 1953? A. That is for 1953. 

Q. How about the year 1956? A. In 1956, converting the 
poundage into an average two-pound mop, cotton mop, there would be 
790,000 mops made. The glass, figuring an average of five pounds 
to the mop, would be approximately 3,600 glass mops. Figuring 
that in a percentage, we sold four glass mops to every thousand cotton 
mops. 

Q. Would this be typical of any particular territory in the 
country or would this be typical of the entire United States? A. No, 
we do a national business, we cover everything from California to 
Maine, have salesmen in all territories. 

Q. How many salesmen do you have? A. We have thirty 
salesmen. 


Q.- Where were the figures that you have given for sales of 


Tt 
glass and cotton roofing mops, for the years in question, secured? 


A. Secured from our sales records and also corroborated by getting 
| 


147 Q. Have you verified these figures yourself? 4. I verified 


our inventory records and stock records. 


them, yes, Sir. 

Q. Mr. Lundeen, do you have any knowledge of! the sales of 
mops and mop yarn materials by your competitors? A. Naturally 
I can't give absolute figures, but I know from our experience and our 
contact with the trade in competition that the American ‘Associated 
Companies is by far the largest in the country and I would say that the 
percentage of glass and cotton, over-all, would probably run heavier 
in favor of cotton than even our figures, because there are many, 
many companies, special local companies, all over the country that 
make cotton mops and sell cotton mops and mop yarn that do not handle 
any glass. As far as I know, there are only about three or four, at the 
most, mop manufacturers in the country that make only glass mops 
and some of them are very small. | 

Q. Do you sell roofing mops and roofing mop materials through 
all different outlets? A. Yes, we go direct to the rooting trade and 
also roofing contractors and we sell also to roofing supply houses. 

Q. Based on your experience and the experience of your com- 
pany, would you say that the glass roofing mop has rendered the cotton 
roofing mop obsolete? A. By no means. ! 

MR. SCHAFFER: I would like to have Plaintit Exhibit 1. 

BY MR. SCHAFFER: 


148 Q. How do you buy your glass yarn from eo you manufac- 


ture and fabricate roofing mops? A. We buy our yarn on what is 
called a milk bottle cone. It is a spool that the yarn is wound on in 
continuous length, it is used by weavers and all types of people using 
glass yarn. Those tubes are returnable after we take the yarn off, 
we make a deposit on them and have to return them to the mill. 

Q. Mr. Lundeen, I am referring to the file history, the so- 
called file history of the patent in suit and page 79 of that file history 


i 
| 
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is a photostat of an article that appeared in the United Roofer for 
June 1947, and I want to read to you a short passage from the begin- 
ning of that article: "Glass mops introduced to roofing contractors a 
year ago''--that would be in 1946, about June 1946--"were readily sold 
in a market in which the traditional cotton mop had become a rarity." 

Do you agree with that statement? A. Well, it is absolutely 
absurd, ridiculous. I don't believe the man who wrote that had any 
idea what he was writing. 

Q. Well, do you know for a fact whether or not traditional 
cotton mops had become a rarity in June of 1946? A. Well, no, sir, 
positively not; in fact, the glass mop was a rarity. 

MR. HENRY: Ithink, Your Honor, the entire article should be 
read because it is misleading, what has been read. 


% * * * 


149 BY MR. SCHAFFER: 


Q. Mr. Lundeen, I want to clarify one of your previous ans- 
wers when you referred to a so-called milk bottle package. Is the 
glass yarn that is on that package cut to some particular length or how 
is it? A. No. I might better describe it as a spool or tube, they call 
it milk bottle tube because it is shaped something like a milk bottle 
and the glass yarn is wound around it just like thread would be wound 
around a spool, and you draw it off the end. We draw off probably 
five hundred or a thousand ends at a time from that many spools. 

THE COURT: You mean it is one continuous yarn on the spool ? 

THE WITNESS: One continuous length on the spool. 

MR. SCHAFFER: That completes my direct examination. 

CROSS- EXAMINATION 

BY MR. HENRY: 

Q. Mr. Lundeen, referring to your testimony you have just 
completed about the spools of yarn that you purchased from Owens- 
Corning, I call your attention to your deposition taken in Atlanta, 
Georgia, on November 25, 1957, and I am referring to page 13 of the 
deposition, beginning at the top of the page: 
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151 


79 | 

"Q@ Do I understand that the first mops that you made 
were made strictly from war surplus glass? 7 

"A That's right. | 

"Q@ And how long did you continue to make mops from 
that ? ! 
"A Well, a very short time because they--they weren't 
satisfactory; we didn't make an awfully lot of them because the 
results were not good. : 

"Q After that you started buying Owens-Corning glass? 

"A That's right. | 

"Q Did--how did you come to buy from Owens-Corning, 
may I ask? | 

"A Well, they solicited our business-- | 

"Q And-- | 

"A --and--and we experimented with their yarn, found 
it worked out better than the yarn we were using. 

"Q@ Did they sell this yarn to you strictly for making 
mops ? : 

"A I assume they did, yes. : 

"Q Do you--do you buy your yarn cut to length? 

"A No, we buy it in--in what we call fiber spools. 





"Q Did Owens-Corning ever try to sell you glass cut 
to length for your operation? | 

"A On the first yarn we bought from them, it was cut, 
at the beginning it was cut to length and we gradually got away 
from that because for our set-up, the yarn on spools was more 
efficient. : 

"Q Did Owens-Corning ever solicit you to sell their 
yarn with instructions for making mops? : 

"A I don't understand. i 

"Q It is my belief that sometime ago Owens-Corning 
made mop-yarn packaged and cut to length with instructions to 


roofers for making mops-- 
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"A Yes. 
"Q@ --my question was, did they ever solicit you to sell 
or distribute that--those packages ? 
"A Yes, they did. 
"Q Did you handle it? 
"A Yes, we handled some of it." 
Do you still so testify? A. That is correct. 

Q. In connection with your testimony that I have just read, did 
Owens-Corning solicit you to sell yarn cut to length for roofing mops 
with instructions, and your answer was that it did; when was that ? 

A. When was that ? 

Q. Yes, sir. A. That was 1946 and 1947. 

Q. When did you start using mop yarn on spools, when did you 
first start using it? A. I couldn't tell you accurately, but as soon as 
we were Set up for it. We weren't set up for it at first, we had to 
build large creels to pull it from; I would say in about 1949 and 1950, 

152 somewhere along there. 

Q. You started buying it on spools? A. Yes. 

Q. Now, I would like to know something about the American 
Associated Companies that you are associated with. Will you tell us 
how that is made up? A. Our company is strictly in the textile, cord- 
age and twine business, started in 1900. The company sold nothing but 
wrapping twine and rope and then we gradually deviated into other lines 
as twine became used less and less. We are in the laundry textile 
business, we sell all of the textile products that they use in laundries; 
we sell and manufacture linen supplies such as towels, napkins, bib 
aprons and that type of thing. 

Q. Have you several factories scattered around the country ? 
A. We are more mill selling agents, we do converting and we do 
manufacture our own mops. 

Q. Would it be fair to say that these textiles that you are talk- 
ing about were largely cotton textiles? A. Practically altogether. 


Q. Where is your headquarters? A. Atlanta, Georgia. 
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ae. Q. That is right down in the cotton belt, isn't it? A. Right. 
- 1 1s Q. The place where they call King Cotton reigns, is that cor- 
rect? A. Correct. We also sell though, I will say this and have 
from the beginning, cordage in jute, sisal, manila, and other fibers 





than cotton. | 





Q. How long have you been making cotton mops? A. How is 
that ? i 
Q. How long have you been manufacturing cotton mops of the 
* | mills in this association? A. We started in the middle '30's to make 
roofers' mops. First, we sold just an ordinary stick mop with the mop 
built right onto the handle and then we got up these detachable heads 
| which were more practical. | 
Q. And how did you attach those to the handles? A. Well, we 
we had a patented feature, the mop is built up on a cylinder a good deal 
like the samples you have and the handle fits right into that cylinder, 
‘ then you put a wire or a nail or a cotter key through the four holes and 
hold it on. We make another one with a screw head, you have a handle 
with threads and the mop has a threaded projection that the handle 
screws on. : 
Q. Your first method of attaching to the handle is substantially 
- the same as broom straws are attached to a handle to make brooms ? 
A. The first mops we sold to roofers were practically made the same 
« 154 as a floor mop. : 
Q. Do you know of your own knowledge there are many ways 
of-- A. I can't hear you. ! 
Q. Do you know of your own knowledge that there are many 





ways known to the public of attaching mop heads to handles ? A. Yes, 
Ad sir. : 
( Q. Now, these cotton mops that you say you have been making 
° Since 1933--was it? A. 1935. | 
! Q@. About 1935. Isn't it a fact that they are made out of what 
is known as cotton rovings ordinarily, that is surplus cotton you can't 
4 use for anything else? A. No more of them are made out of it; a lot 
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of people do make floor mops out of cotton roving, but our method of 
making them has been out of a twisted yarn; in fact, it is a by-product 
from duck, it is a duck yarn, high quality yarn. 

Q. But it is a by-product? A. Well, you know when they make 
duck, at the end of each roll they have what they cali a loom tail or 
some of them call it a balled beamer; it is perfect yarn except it can't 
feed into the loom because when it gets to the end, it won't feed any 
further. That is what we made our mops from. 

Q. Making mops out of it is a very nice way to dispose of 
what otherwise would be a surplus product, isn't it? A. That is right, 

155 yes, sir. 

Q. That is, it would go to waste if you didn't use it as mops, is 
that true, or what would you use it for? A. Well, there were other 
uses for it. We sold lots of it for tying twine; if a man was tying plants, 
for instance, if he wanted an 18-inch length of twine, he could cut an 
18-inch length in tying plants. 

Q. Well, as an officer of the American Associated Companies, 
wouldn't you consider it your duty to first find a use of this cotton ma- 
terial which otherwise would go to waste, in order that the member 
plants of Associated Companies would make a profit on that waste 
material? A. This waste I am speaking of, is not really a waste. 

It does not come from our own mills. 

Q. Would you answer my question first and then explain it? 

MR. SCHAFFER: May I have the question read? 

(The question was read. ) 

MR. SCHAFFER: Objection. 

THE COURT: He says it isn't a waste, as I understand it. 

MR. HENRY: I didn't understand you. 

THE COURT: Read the answer. 

(The answer was read.) | 

THE COURT: Do you want to answer further? 

THE WITNESS: Well, it is the only answer. We are not con- 
nected with the mills that produce this, we don't own any mills that 
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make duck. We buy it from other mills. 
BY MR. HENRY: ! 
Q. When you do make it up into mop form, the member mills 
do make a profit on it, don't they? A. Naturally. | 





* * * * 


159 Q. Now, these percentages that you gave awhile ago, dol 


understand your testimony right that you gave certain comparative 
percentages between the number of cotton mops sold and the number 
of fiberglass mops sold? A. I can Say-- : 

Q. Now, had you distinguished between the mops that were used 
to spread hot asphaltum on roofs? A. Yes, I can say this, that wet 
mops, the wet stick mops that we used to make, were So unprofitable 
that we cut them out in about, oh, about 1950. We don't even make 
them any more, we don't cater to the wet mop trade. : 

Q. But your testimony was you'd sell the mops to me as the 
theoretical representative of the Statler Hotel and I could use the mops 
any way I saw fit? A. If you wanted to buy what I could show you, yes. 

Q. You actually wouldn't know, you actually don't know to what 
usage your cotton mops are put, do you? A. Yes, I do, because we 
now make and sell only mops suitable for roofing. We cut out the wet 

160 mop trade. | 

Q. And your roofing mop, as [ understand your testimony, is 
not suitable for use in soap and water to mop floors, is that your testi- 
mony? A. Well, it is the same cotton but it would be a very clumsy 


deal, it would have a big head and it would be too heavy, it would be 
i 
; 
Q. Well, your answer then is based on your opinion, without 
any actual knowledge of what usage it would be put? A. Well, I think 


I have the knowledge, I have been in the business 42 years. 


* * x *x 


very impractical. 


163 Q. You don't recall that. Now, you testified on direct exa- 
mination that the kind of mop heads which were sold to roofers for the 


purpose of enabling the roofers to make a roofing mop out of fiberglass 
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164 to spread hot asphaltum along roofs, was a failure because it 
was difficult to hold them on the handle, did you not? A. [I didn't say 
it was the yarn, I said it was the roofer's inability to have a proper 
holder that would hold it. A roofer has a conventional holder they call 
a bell, it is a cast-iron bell shape, they put a couple of pounds of cot- 
ton yarn inside of a staple and push it through that and bend over the 
ends. That kind of a holder will not hold glass yarn, the glass yarn 


slips out. 

Q. But there were other types of holders which would hold, if 
the roofers had known about it, is that correct? A. If they had known, 
probably so; but I don't know of one today, any convertible holder that 


a roofer would have that will hold glass yarn satisfactorily. 

Q. Does the American Associated Companies have a license 
to operate under the patent in suit? A. Under the which? 

Q. Under the patent in suit, under the Haloro patent, the patent 
owned by Haloro for a roofing mop? A. I don't know. 

Q. You don't know whether they have a license or not? A. Oh, 
under Haloro? 

Q. Yes. A. No, they do not. 

165 Q. Have you been offered a license? A. I believe we got a 
letter some years ago, one letter on the subject. 

Q. What happened after you received that letter? A. I think 
we--I don't remember, we just filed it, I think. 

Q. You just filed the letter? A. Yes. We discussed it, of 
course, with our attorney and others. 

Q. You did. Well, I suppose you know now for a fact, if the 
patent is upheld, it was a valid patent, that you are liable for a suit 
for infringment, don't you? A. Yes, I understand there's a patent. 

Q. Who asked you to come here to testify? A. Owens- 
Corning. 

Q. Did you attend a meeting held in the Owens-Corning office 
in Toledo at any time in the past? A. Yes, I did. 

Q. Tell us about that meeting. A. All of the people making 





% 
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glass mops, Shortly after this letter was sent out that you spoke of, we 
all decided to get together and discuss it and I think there were eight 
or ten of us that met in Toledo. 
Q. Where did you meet? A. We met in the Owens-Corning 
166 office. | 
Q. Owens-Corning office? A. Yes, sir. | 
Q. Who presided at the meeting? By the way, what kind of 


office was it that you met in, was it in the board room ? A. Ican't 





remember, we were in some man's office and I don't even remember 
the name. : 

Q. Was it a long board room, a long table like that, that you 
met around? A. No, just a man's private office, desk and chairs 
around. | 

Q. Was he an officer of Owens-Corning? A. No, he wasn't 
an officer. I think it was somebody in the sales department. 

Q. Who invited you there? A. I was invited by a man 
in the mop business. : 

Q. Mop business? A. Yes, in Cleveland, Ohio. 

Q. Who was the man? A. I don't recollect definitely whether 
it was Frank Curtis of Lexuco Supply Company in Cleveland or Mr. 





Kirby in California that made glass mops, it was one of the two. 

Q. Were either of those, officers of Owens-Corning? A. Were 
those men officers of-- : 

Q. Were either of those people who you referred to just now, 

167 Mr. Kirby or--what was the other man's name 2 A. One was 

Frank Curtis and the other was Kirby of California. | 

Q. Well, by what authority did they invite you to attend a 
meeting to be held in the Owens-Corning plant in Toledo? A. Wadl, 
I guess they thought it would be a good central place to meet, there 





are so many around that section, Chicago, Detroit. 


Q. Have you any information by what authority they asked you 
to meet there? A. I don't know what authority they had. 
Q. Now, you testified on direct examination that asphaltum 
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would have the same effect on the cotton strands in a cotton mop as it 
would have on the strands of a mop made out of glass strands, did you 
not? A. Correct. | 

Q. Do you know that that is a fact? A. I brought that out in 
connection with the lubricating effect of the asphalt. Neither mop 
would last at all unless the yarns were lubricated as you drag them 
across the roof. 

Q. Iam not trying to confuse you either on that question or 
the question I am about to ask, I am trying to establish whether or not, 
from a scientific standpoint, you are competent to make that answer; 
are youor not? A. Yes, Sir. 

2 * * * 

170 EDWARD E. MORRIS 
called as a witness by the defendant, being first duly sworn was exa- 
mined and testified as follows: 
DIRECT EXAMINATION 

BY MR. SCHAFFER: 

Q. Please state yourname. A. Edward E. Morris. 

171 Q. Where do you reside, Mr. Morris? A. Havertown, Penn- 
sylvania. 

Q. Where are you employed? A. I am employed in the Phila- 
delphia office of Owens-Corning Fiberglas. 

Q. How long have you been employed by Owens-Corning ? 

A. Since April of 1943. 

Q. In what capacity were you employed? A. When I first 
started? 

Q. When you first started. A. As, well, they called it a gene- 
ral line salesman. 

Q. Mr. Morris, are you acquainted with two gentlemen by the 
names of Frank Lower and Thomas Hatz, Jr.? A. Yes, sir. 

Q. Do you recall when you first made the acquaintance of 
Mr. Lower? A. I can't be specific as to the date, it was sometime, 

I believe, in 1945 while he was employed by the New York Shipbuilding 
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Company. 





Q. Do you recall when you first made the acquaintance of 
Mr. Hatz? A. I believe, to the best of my recollection, that was late 
in 1945. | 
Q. Do you recall the circumstance of your becoming acquain- 
ted with or meeting Mr. Hatz? A. Mr. Hatz and Mr. Lower came in- 
172 to our Philadelphia office sometime late in 1945 or early 1946. 
Q. The date, please? A. Sometime late in 1945 or early 1946. 
Q. Thank you. What was the occasion of their visit to your 





office? A. They came to me with the idea of using fiberglass to make 
a mop. : 

Q. Can you tell us in your own words the substance of the con- 
versation you had or what occurred at this meeting? A. When they 
broached the idea of making the mop-- : 

Q. Could we start, Mr. Morris, a little more from the begin- 
ning. In general, what did they indicate to you when they first came 
into your office, start with that. A. They indicated that they wanted 
to get a fiberglass product from which they could make a mop. And 
my conception of a mop at that time was a dry mop and I explained 
to them that I did not feel that it would be a satisfactory deal and 
demonstrated, with the use of some fiberglass fibers on the table, I 
believe, or the desk, that it wouldfray. I was then told that I hada 
misconception of this thing and what they wanted to do was to make a 
roofing mop which was used to apply hot asphalt toa roof. 

Q. At that time did you know anything about a roofing mop? 

173 A. I had no idea of a roofing mop, I didn't even know how it 


was used. 


Q. All right, proceed. A. I then told Mr. Lower that as long 
as they were going to use something to keep these fibers or filaments 


separated, one from the other, so that they wouldn't abrade, that it 
was reasonable to suppose that it might have some success, but I 
wasn't sure. The only way to be sure of the thing was to try it out. 
So I gave them, their specific request was that they wanted a tying 
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cord, so I had some tubes, [ believe there were two or three tubes 






in the sample department of the office, so I got the two tubes, gave it 
to them, and I think the conference may have lasted a half hour or so, 






with other extraneous conversation such as you will have with friends. 
That, to my knowledge, was the sum and substance of that meeting. 

Q@. Now, the cord, that was made of glass fibers, of course? 
A. Yes. 

Q. Was that a continuous filament cord? A. Yes, Sir. 

Q. Was that a standard product of Owens-Corning? A. That 


was a standard electrical tying cord used for tying down motors, or 







coils in motors. 
Q. Mr. Morris, did you tell Messrs. Lower or Hatz that this 


174 material would not work for a roofing mop? A. No, I didn't 


say that it would not work for a roofing mop. 

Q. Did you tell them that they were wasting their time? 

A. Not to my knowledge. In so far as a roofing mop was concerned -- 

Q. Did you tell them they were wasting their time in trying to 
use this for a roofing mop?! A. No, because as I explained, I said 
that as long as you could keep the filaments apart with some medium 
so that they wouldn't abrade, that it was reasonable to suppose that it 
might have some success, [ didn't know. < 

Q. Can you identify the material, the sample material which 
you gave Messrs. Lower and Hatz, by some type number? A. AsI 
recall, it was what we termed EC 5-8U, the U meaning untreated. 

MR. SCHAFFER: That completes my direct examination. 

CROSS- EXAMINA TION 

BY MR. HENRY: 

Q. Mr. Morris, after Messrs. Lower and Hatz visited you in 
your office, did you ask them to make a mop out of this tying cord for 
test purposes and submit the result of the test to you? A. I think as 
they left the office, I said, '\Let me know how you make out." 


175 Q. And isn't it a fact that you were in their shop, seeing how 





they were making out, from time to time and on repeated occasions ? 
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A. I can't recall probably more than once or twice that I could have 
been in their place of business. | 
Q. Can you answer the question definitely, verl you there or 
were you not there? A. I recall being in their office aa once or 
twice. 





Q. Now, your testimony was that they visited you late in 1945 
or early in 1946, is that correct? A. Yes, sir. 

Q. Now, do you have a clear recollection in 1958, on this day 
in February, of what happened in 1945 and 1946? A. will you phrase 
that again, a clear recollection? 

MR. HENRY: Will you read the question. 

(The question was read. ) 

THE WITNESS: That would depend on your use of the word, 
"clear." 

BY MR. HENRY: 

Q. Well, are you positive that the testimony that you just gave 





about your rubbing the fiberglass across the desk, was in response to 
a representation made or information imparted to you by Mr. Lower 
or by Mr. Hatz, that they wanted to buy some fiberglass to make a 
mop? A. That is right. | 
176 Q. Do you have a clear recollection of that ? A. I have a clear 

recollection of that. | 

Q. Did Mr. Lower or Mr. Hatz, or both of them, make a mop 
out of fiberglass for spreading hot asphaltum on roofs? A. I don't 
know. : 

Q. And submit the report of that test to you? A. They sub- 
mitted a test report, but not on the material that I gave them. 

Q. What material did they use? A. Well, that was consider- 
ably later, in 1945--in 1946, I beg your pardon. | 

Q. Did you ask them to make a mop and submit a test report 





to you? A. Yes. | 
Q. Did they submit the test? A. I believe they did. 
Q. Did you ever advise Mr. Lower that the Toledo office of 
| 
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Owens-Corning desired you to purchase a Miracle mop to be sent to 
Toledo? 
MR. SCHAFFER: Objection. 
THE COURT: What is the objection? 
MR. SCHAFFER: Way beyond the scope. 
THE COURT: The objection is overruled. You may answer. 
BY MR. HENRY: 
lit Q. Did you? A. Will you repeat the question? 
(The question was read as follows:) 
"Did you ever advise Mr. Lower that the Toledo office 
of Owens-Corning desired you to purchase a Miracle mop to 
be sent to Toledo?" 
A. I believe I did. 

Q. Do you know whether you did or not? A. I can't be certain. 

Q. Didthe Toledo office of Owens-Corning ever advise you to 
obtain from the Miracle Mop Company a supply for each of the branches 
of Owens-Corning with complete literature and price list on the Miracle 
mop? 

MR. SCHAFFER: Just a minute. Your Honor, it seems to me 
that this is going back into this other issue that is out of the case. 

THE COURT: What is the materiality of this ? 

MR.HENRY: Iam using this to show, first, that Lower and 
Hatz went to Mr. Morris for the purpose of getting material to make a 
mop, that Mr. Morris then told them--for spreading hot asphaltum on 
roofs, and that his testimony as to what happened in that meeting was 
contrary to the facts as evidenced by what followed. 

THE COURT: I Sustain the objection. 

* * od * 

179 MR. HENRY: Your Honor, I think for the remainder of the 
afternoon, I would like to read in the record some more of the testi- 
mony of Thomas R. Hatz as appears in his deposition taken by the 

180 defendant on July 6, 1955. Iam starting with page 25. 

(Thereupon, reading begun of the deposition of 


91 
THOMAS R. HATZ, JR. 





as follows:) 

"By Mr. Schaffer: | 

"Q I notice the first entry in Exhibit No. 16 on page 1, 
following the alphabetical index, is National Electric Coil Com- 
pany, 1-10-46. Will you please tell us what that means ? 


"A That is a purchase of cord that was made by Frank 
| 


Lower, electrical tying cord." 

MR. SCHAFFER: Objection. 

THE COURT: What is the objection ? 

MR. SCHAFFER: Your Honor, of course, Iam familiar with 
the substance of what follows and this is going to necessarily relate to 
the purchase of some glass material by Mr. Lower in the year 1946. 

It has no pertinency at all to any question before the Court today. 

MR. HENRY: It relates to the first purchase of mop yarn, the 
type of yarn that was available, and the pertinency of itis that after 
purchasing this electrical tying cord at this date, the Owens-Corning 
Company came out, as I will show later by documentary proof, and 
made a mop yarn specially adapted for making mops. Now, the effort 
has been made here all day to show that any kind of a cord could be 

181 used to make a mop for red hot asphaltum on roofs. The rele- 
vancy is, I am tying in with the fact that Owens-Corning made a special 
yarn and advertised it for sale over the years and is still advertising 
it in 1958, of a mop yarn specially made for making mops, and one of 
the issues in this case is that Owens-Corning ee Fi induced infringe- 
ment of the patent in suit. 

THE COURT: In 1946? | 

MR. HENRY: It is the same kind of yarn they are making today, 
I will connect that up. : 

THE COURT: The active inducement, it doesn' t seem to me, 
can relate back to 1946. i 

MR. HENRY: My answer to that would be two-fold. First, 
they are actively inducing infringement by continuous advertisements 
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since the date of the patent, and then there is a question of setting up 
an organization and got the steamroller rolling and it is still rolling, 
even before the patent was granted. 

THE COURT: It seems to me that the Court has to be consis- 
tent. I have taken the view that these items back in 1946 were not ma- 
terial or relevant to the issues in this case; unless you can convince 
me that there is some materiality or relevancy, I think I will have to 
sustain the objection. 

ba * * 

183 [BY MR. HENRY: ] "By Mr. Schaffer: 

"Q Did you or Mr. Lower engage in any kind of activity 
in connection with glass roofing mops prior to the time that 
Miracle Mop Company was formed? 

"A Only the two of us working together and experiment- 
ing. 

"Q@ What was the nature of that activity ? 

"A We were in the roofing business. Frank was still 
down at the Yard. [I had left and had gone into the roofing busi- 
ness. I was doing all types of roofing, and I had known that for 
years something was needed other than cotton, and we experi- 
enced a lot of difficulty with the quality of the cotton due to the 
war; so, we worked together. 

"First, we tried sewing cord. Frank got some sewing 
cord, asbestos sewing cord, out of the Yard. We tried that and 
had some glass cord at home from my methods work, so we 
made a mop out of that, and that is the work that we did. That 
is the experimental work that we did in the latter part of 1945. 


"Q Who was it that suggested the glass cord, you or 


Mr. Lower? 

"A I think it was just something that was worked out 
between the two of us. [I don't think either of us suggested it. 

"Q@ Who thought of the idea of using glass? 

"A We both did. It just developed through experimenting 
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. with it. | 
ey "Q@ You used two other materials, as I understand it? 
‘i "A We had tried some nylon and I discarded that com- 
pletely. | 
‘ ! "Q And you had some asbestos ? 
. "A Yes, asbestos sewing cord. 
"Q And the third material was glass? 
. "A Yes, that is correct. 
" "Q And you had that at home ? ! 
. "A Yes. : 
"Q@ Can you tell us approximately when that was? 
: "A When we were working on that? | 
a "Q@ Yes, when you tried the nylon and asbestos. 
"A During the fall of 1946, the late fall. 
4 "Q That was glass that you had secured from the ship 
E: yard? : 


"A That is right. 
“How we got into that on the glass--we knew the proper- 


ties of it through some work we had both done in the ship yard 











‘ on galvanizing. | 
> "Q What was the nature of that work, Mr. Hatz ? 
"A I was doing methods work down there, and it was 
an my job to find new ways of doing something to save material. 
185 "Q What were you doing with glass so far as galvanizing 


i 
1 


was concerned? 





2 "A I did some experimenting with glass on galvanizing, 
- 9 taking metal clips onto glass, sewing cord, and dipping it into 


~ hot galvanizing material. i 
"Q@ And you just used the cords to suspend the clips in 

ej the galvanized material? | 

"A That is correct. : 

"Q Is that where you became familiar with it ? 


"A Yes, sir. | 
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"Q@ And Mr. Lower became familiar with it in the same 
way ? 

"A Yes. He was working between the Yard and the draw- 
ing room in development of anything that would be used in the 
Yard itself. He was the liaison officer. Of course, we were 
neighbors and very close friends. 

"Q When you discarded asbestos and nylon as being un- 
satisfactory for roofing mops, did you say that the idea of using 
glass occurred to both of you at the same time ? 

"A We talked about it, the same as you two fellows in 
business would talk about any problem that you might have. We 
talked it out. We worked on it to try to find a solution. 

"Q But you both suggested it at the same time, so to 

186 speak, that glass was the answer tothe problem? 

"A We worked together on it,yes. 

"Q@ You both thought that glass would be the answer to 
the problem ? 

"A We werenot sure until the two of us made a mop and 
we tried it. 

"Q But it occurred to both of you at the same time, you 
might say, in the same conversation, that glass was what you 
should try ? 

"A It developed during our conversation. 

"Q And you had the glass at home? 

"A That is correct. 

"Q After you had experimented"-- 

MR. SCHAFFER: I object to the balance of this portion, Your 
Honor. It has nothing to do with the present controversy at all. 

MR. HENRY: The present controversy is the obviousness of it. 
It wasn't obvious to these people, that is the reason I am reading it. 

MR. SCHAFFER: What follows has nothing to do with that at all. 

MR. HENRY: Will you stipulate it wasn't obvious to Lower and 
Hatz, and I won't read this part. 


iS) 
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MR. SCHAFFER: Certainly not. 
THE COURT: You may proceed. 
MR. HENRY: (Reading:) 
187 "Q After you had experimented with this: sites mop 





made from the glass that you had at home, you contacted sev- 
eral people, did you not, before you started to sell glass mops? 

"A We contacted-- In what way do you mean? 

"Q I mean in your experimenting with the mop and hav- 
ing it tried out, and so forth. You contacted — roofers, 
had you not? | 

"A I hada man by the name of Beswick try the mop out 
for me, but I don't think he knew what it was because it was 
one that I had used and it had been dipped in hot asphalt. 

I think that is enough of that part of it. Now, on the same sub- 
ject and commencing on page 134, on cross-examination by me: 

“By Mr. Henry: : 

"Q Yesterday, you testified that you were one of the 
joint inventors of the roofing mop covered by your patent. Just 
what did you do in evolving this invention? : 

* * * * 

"THE WITNESS: Frank and I both worked on the prob- 
lem. We made a mop together, and in the course of my busi- 
ness, I tested it and used it. We constructed a mop, and then 

188 I put it to use myself. 

"By Mr. Henry: | 

"Q Did you construct any other type of mop other than 
Fiberglas mop? ! 

"A Yes, we made one of asbestos sewing cord. 

"Q@ Did you make any other type other than asbestos 


sewing cord? | 
| 


"A Yes, we made one of nylon. 
"@ When you say 'we' who are you referring to? 
"A Mr. Lower and myself. ! 
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"Q What part did Mr. Lower play in evolving this in- 
vention ? 

"A We were business partners and we just went after 
the problem. 

"Q What was your experience in connection with Fiber- 
glas prior to that invention? 

"A Using Fiberglas in the ship yard as a methods man. 

"Q What do you mean by a methods man? 

"A You look at a job, you study something out, and in 
any industry, and you either make a Rube Goldberg for it or 
devise some way of doing the job easier and faster to save time 
and material. 

"Q What had been your experience prior to making this 
invention with the use of glass? 

"A I developed the methods of applying fiber glass tape 
in pipe covering to replace cotton. Cotton, during the war, 
canvas, was practically off the market. I experimented and 
fooled around with it in galvanizing with hot material in conjunc- 
tion with Mr. Lower in his position. 

"Q What was Mr. Lower's position? 

"A He was the liaison man or leg man between the 
Yard and the Department where we were working and the draw- 
ing room. Things that we worked out, he took it over to the 
drawing room and he put it down on a drawing board, so then 
it was adopted and made into standards. 

"Q Referring again to these tests that you had made of 
your mop, do you recall when those tests were made? 

"A The first was made in the fall of 1945. 

"Q@ The first test was made in the fall of 1945? 

"A That is correct. 

"Q@ Were those tests successful when you made your 
fiber glass mop? 
"A Yes. 

* 





Sd 
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190 MR. HENRY: Now, on pages 52 to 69, there is some testimony 
about the first contact of Lower and Hatz with Owens-Corning, and the 
relevancy of that is that this invention was not relevant to Owens- 
Corning-- | 

THE COURT: Was not what? ! 

MR. HENRY: I mean was not obvious to Owens-Corning and, 
as I said in my opening statement, we expectto prove not only by this 
testimony but by the testimony of Mr. Lower that they contacted 
Mr. Morris, who was on the stand here, who said they couldn't make 
a mop; that they got the material from Mr. Morris, they made an ex- 

191 perimental mop and then Mr. Morris, we have documentary 
evidence on this, Mr. Morris asked Lower and Hatz to submit a mop 
to him for transmittal to Toledo. They did transmit it to Toledo and 
the officer out there was elated about the mop and then they began to 
advertise it on a national scale. Although they hada big research 
laboratory, they didn't come up with this mop. : 

MR. SCHAFFER: I understand this isn't testimony, Your 
Honor, but we have already had a ruling on that. ! 

THE COURT: I know, but this goes to the question of whether 
or not it was obvious. You say it was obvious. It seems to me for 





that purpose this testimony should be received. 

MR. HENRY: Thank you. 

MR. SCHAFFER: Well, let's see what he gets to. What page? 

MR. HENRY: 52 (Reading): 

"Q@ I want to take up the subject of your dealings with 

Owens-Corning Fiberglas Corporation. | 

"Will you tell us when your first contact with any repre- 
sentative of Owens-Corning Fiberglas Company occurred in 
reference to roofing mops? : 

"A It would be sometime before Christmas of 1945. 
Frank and [ went over--we wanted to get more material. We 
went over to Owens-Corning on Walnut Street in Philadelphia. 


I had met Gene Morris. Frank knew him quite well from working 
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down at the Yard, and we talked to Gene about getting some 
tying cord, some sewing cord, as we called it. Gene wanted to 
know what we wanted it for. We told him that we were doing 
some experimenting; that we thought we had an idea for some- 
thing that would probably be a new use for it. Gene wanted to 
know what it was, and he probably could get us some tying 
cord but it was the policy of Owens-Corning to know what pur- 
pose for which their material was being used before they gave 
it away, or even soldit. We told Gene what we wanted it for 
and told him that we would tell him in confidence; that we didn't 
want to broadcast; that we thought we had something." 
MR. SCHAFFER: Your Honor, this part we are getting to, the 


last sentence counsel is now reading, is the very part that was taken 


out of this case by the decision. 


THE COURT: Iam not receiving it for that purpose. I am re- 


ceiving it for the limited purpose that I have indicated. 
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MR. SCHAFFER: Thank you. 
MR. HENRY: (Reading: ) 

"Q Let's stop there for a minute. What did you Say to 
Morris, aS nearly as you can remember? How did you say 
what ? 

"A As nearly as I can remember it, we told him that we 
thought we had something on the use of glass, and we didn't 
want it broadcasted." 

MR. SCHAFFER: Excuse me. JI am not making an objection, I 


want to make this statement, the notation on the record, that in view of 


the limited purpose for which his testimony is being received, this de- 


position, I do not intend to recall Mr. Morris. I don't feel it is neces- 


sary to rebut the portion regarding to this confidential disclosure, 


Your Honor. 


THE COURT: Iunderstand, because it is not being received for 


that purpose, so you don't have to call him. 


MR. HENRY: It has been ruled it wasn't imparted in confidence 
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because at the same time Lower and Hatz were talking to Mr. Morris, 


they had sold their mops, and therefore, there couldn't: be anything in 


confidence. 


THE COURT: I have indicated the purpose for which Iam re- 


ceiving it. Let's proceed. ! 
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MR. HENRY: To repeat the answer: 


"A As nearly as I can remember it, we told him that 


we thought we had something on the use of glass, and we didn't 
want it broadcasted. We wanted to do some further experi- 
menting with it, and we would tell him what it was, and we 
would like him to keep it in confidence and keep it to himself. 
Then we told him that we thought we could make a roofing mop 
out of it for applying hot asphalt. : 

"TI remember clearly Gene said, 'You couldn't use it for 


that. It won't work,' and to prove it he wrapped some around 





his finger and rubbed it on the floor and it all frayed. But he 
did give us two spools of it. | 

"Q@ Prior to that, hadn't you tried aaa for a roofing 
mop? | 
"A Yes. 
"Q@ Did you tell Mr. Morris you had tried it ? 
"A No. We told him we felt sure that that was the 
answer. We didn't go into too much detail as to actually how 
far we had gone in our experiments. : 

"Q You did not go into any detail? 

"A We told him what we wanted it for. : 

"Q@ You didn't tell him that you had any glass at all for 
mops ? | 

"A No, we had used that one up. We wanted to prove 





it before we applied for a patent on it. The only way to prove 
it was to get more glass. | 
"Q What did you do with the glass that you got from 


Mor ris ? 
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"A We made a roofing mop out of it and it is either one 
that was used by myself and then Beswick for testing or Patter- 
son for further testing. 

"Q@ Did Morris say anything to you that you can recall 
other than the substance of the conversation you have just 
stated? 

"A To let him know what happened, too, with it. He 
didn't think it would, but to let him know if it did work. That 
is as close as [I can recall it. 

"Q Your testimony is as follows, as I understand it: 
You went to Morris and told him you wanted some glass. 
Morris asked you what you wanted it for. 

"A That is correct. 

"Q You told him what? Let's get that statement. What 
did you tell him you wanted it for? 

"A For a roofing mop. We wanted to make a roofing 
mop. 

"Q@ And then Morris said to you that it wouldn't work; 
is that correct ? 

"A That is right. 

"Q And then? 

"A If it would, that Owens-Corning would have it on 
the market. 

"Q Then, you told Morris what, after that? You told 
him that you were telling him this in confidence ? 

"A If I remember--you know how you will talk to 
somebody--we said, "Keep it under your hat. We think we 
have an idea that will develop into a good use for Fiberglas, 
but he kind of poo-poohed the idea because he didn't think it 
would work. 

"Q So, as nearly as you can recall, when you talked 
to Morris on this phase of it, 'Keep it under your hat'-- 

"A Yes. I didn't know him nearly as well as Frank did. 
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» ' 196 Frank worked very closely with him in the yard. 

"Q@ At about that point in your meeting, I take it, you 
took the sample and left? 

"A Yes. : 

"Q Can you recall anything else that was said during 
that conversation which you say took place around Christmas 
. of 1945? | 
e "A It was right before the Holidays. No, only that we 
$ wanted him to keep it under his hat. He wanted us to tell him 
what happened with it. He said he would be interested in know- 
ing. I think he was just more or less humoring us when he gave 
us the glass. ! 











* * * * 
o MR. HENRY: I will now turn to page 74, because of the defense 
a raised in this case that all the inventors did was to merely substitute 
i materials and recognize the inherent properties of fiberglass. Com- 
mencing at the top of page 74, this question is by Mr. Schaffer: 

' 197 "Q Mr. Hatz, can you give us any idea as to the extent 
to which glass has replaced other fibers as mop heads for roof- 
ing mops ? : 

e "A I don't know to what extent, no. I know that they are 
> pretty well known throughout the country. Most of the roofers 

. know about them and many roofers use them, but I don't know 

v 


| the extent as far as a proportionate basis is concerned. 
- "Q Would you have any idea how much elas versus 
other fibers is being used? 
- | "A Anything I would say would be a guess. 
"Q You have no personal knowledge ? 
“4 Only from what I have heard from, sy, hearsay 
and advertising. 
"Q But not to the point where you could give any definite 
testimony on the subject; is that right? : 
"A Not as to how much. 
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"Q Could you give approximately ? 

"A I couldn't give an approximate figure. I have no 
way of getting such information. The only thing I do know is 

~~that in the Camden area, of course, that is in my own back 
yard; I know in the New York-North Jersey metropolitan area. 
I know from my brother who is stationed out on the West Coast, 
and I have a representative in Florida who is stationed in Flori- 
da who telis me that glass roofing mops are used extensively 
there in place of cotton. That is something I have personal 
knowledge of, but other than that, I can't give you any figures 
because [ don't know. 

"Q@ Let me ask you about a few of the years. Would 
that be your answer for the year 1955? 

"A That would be, I think, from 1948, 1947-1948 on; 
that is one that really seemed to take a hold and started to 
gather momentum. 

"Q@ To express any percentages or to express any com- 
parative figures between glass and cotton or glass and nylon 
or any other materials, you could not give an exact figure? 

"A No, I couldn't give you an exact figure. 

"Q@ Do you recall the testimony you gave in the Court 
proceeding on that subject ? 

"A Yes. 

"Q@ Do you recall what that was? 

"A That it is generally replacing cotton. 

"Q Do you recall that you were asked that question 
before ? 

"A Yes, I do. 

"Q@ And you answered what, to the best of your recol- 
lection; what was your answer at that time? 

"A That it was used pretty much--this may not be the 
exact wording--that it was used throughout the country and 
was fast replacing cotton." 





associate start reading? I am getting hoarse. 
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I think I should read the next page, too. Your Honor, may my 


i 
! 


| 
I 
i 
' 


THE COURT: Yes, indeed. 
MR. FINNEGAN: (Reading:) 


"Q. Let me read to you a question and an answer from 





that Court proceeding and I will show it to you. Will you please 
read for the record the question and answer that I am indicat- 
ing with my pencil. | 

"A ‘Question: Mr. Hatz, today, what is the mop head 
which is meeting the universal use throughout the industry ? 

"Answer: They all use glass. In fact, I had trouble 

getting this cotton.’ | 

"That is true. 

"Q Is that true, Mr. Hatz? | 

"A Yes, to the way I answered the question there, what 
I am familiar with is the Philadelphia-North Jersey area. 

"Q Did you tell the Court that ? | 

"A Did they ask? | 

"Q The question was: | 

‘Question: Mr. Hatz, today, what is the mop head 
which is meeting the universal use throughout the roofing in- 
dustry ? 
You said, 'They all used it.'. That meant the roofing 
industry. In fact, you had trouble getting the cotton. 

"A That is true, because in the Philadelphia area I had 
to chase around to a lot of supply areas to pick it up. 





"Q@ Do you mean there were no cotton mops available? 

"A I didn't say that. I had trouble getting the cotton. 

"Q@ Do you mean the whole industry uses glass? That 
glass has superseded cotton as a roofing mop? : 

"A No, I don't think they all use glass, 

"Q@ You don't know how many use glass, as a matter of 


fact, do you? 


mn 
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"A No. 

"Q@ You say you were present during all of this Court 
proceeding, and I want to refer to something else in the record 
on page 36. Your attorney, Mr. Robertson, said 

"If it please Your Honor, I want to show the present 
state of the roofing industry; that today the only mop that is 
being used is the glass roofing mop,' and so forth, and then it a 
concludes, 'It has brought a complete revolution in the roofing 
industry. ' 

"Were you present when Mr. Robertson made that 
statement ? 

"A That is right, and] think that is true. I think it is 
true that it has. 

"Q@ Did you tell Mr. Robertson that the only mop being 
used in the roofing industry is the glass mop? Is that wrong? 
Where did he get that information? 

"A He was checking advertising, andI didn't stop him 
from talking when he was talking to the Court. 

"Q You know, as a matter of fact, that that is not true, 
don't you ? 

"A No, I wouldn't say it is not true because it has been 
universally adopted. < 

"Q ‘If it please Your Honor, I want to show the present 
state of the roofing industry; that today the only mop that is be- 
ing used is the glass roofing mop.’ Is that true? 

"A I would say the only roofing mop being used is a 
glass roofing mop. No, I would not say that is true. 


"Q Then, on page 53, Mr. Robertson was referring to 
some affidavits that had been filed in the Patent Office. He * 
said, 'These affidavits show that the only mop which is today 
being used in the roofing industry is a spun glass mop.' 
"Is that true? Was it true when it was said in October 
of 1953 ? 
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"A No, I don't think those affidavits would show that 

that is the only roofing mop. 
"Q The next one is on page 66 of the record. Mr. 
Robertson said here: 





"So far, it has never been denied by anyihing of record 
in this case in the Patent Office, and no evidence introduced, and 
today the only mop that is being used is the glasp mop.' Is that 
true ? 

"A No. 

"Q In fact, there are more of the other — being 
used than glass mops; is that not true? 3 

"A I don't know. ! 

"Q@ You are not in a position to say one way or the 
other ? | 

"A No. | 

"Q Now, going to page 76, Mr. Robertson said to the 
Court: | 

"We have evidence today that the only mop they are using 
is the spun glass mop.' : 

"A We do have that evidence. There are quite a few 
who use nothing but glass for roofing. | | 

"Q@ That is not what was said. He was talking about 
your testimony, was he not? ; 

"A Without reading the rest of it, I don' know. We 
are just reading one paragraph here. : 

"Q Allright. You can read more of it , you want to. 

"A That looks like something you could read two ways. 

"Q Which two ways? 

"A He is talking about evidence that they are using. 
Is he talking about the roofers who have swung over to glass 
roofing mops or is he talking about all of the roofers here in 
general? I don't know. I don't think that was the intent there. 
I know we have an awful lot of roofers who wouldn't use a thing 
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but a glass mop. 

"Q Let us take the trial brief that you produced, Ex- 
hibit No. 17 for identification, at page 20. This was before the 
trial. It says: 

"It is believed that this commercial success of the in- 
vention will be further established beyond all question of con- 
tradiction at the trial by testimony which will show that the old 
cotton mop head has been rendered completely obsolete and the 
only mop which is now being used throughout the roofing indus- 
try includes the mop head of spun glass fiber.’ 

"Is that true? 

"Q I will agree with him on the point that the cotton mop 
is obsolete. I will agree with you there that it is not the only 
mop being used. 

"Q What do you mean by ‘obsolete’? Do you mean it is 
obsolete although it is being used? 

"A Let's say they are still being converted. 

"Q@ There are still cotton mops being used, are there 
not? 

"A Yes. 

"Q And you don't know how many? 

"A That is right. 

"Q So, you don't know whether the cotton mop is or is 
not obsolete. 

"A As far as I have knowledge of the areas, and So on. 

"MR. SCHAFFER: Now, mops being used throughout 
the roofing industry includes the mop head of spun glass fiber. 

"As I understand the witness, he says that it is not 
correct to say that the only mop head which is now being used 
throughout the roofing industry includes the mop head of spun 
glass fiber. Is that correct? Isn't it, Mr. Hatz? 

“THE WITNESS: Yes. Cotton mops are still being 
sold, of course. 
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"By Mr. Schaffer: 

"Q I want to refer to your Lower-Hatz Patent No. 
27,922. I will read a paragraph from column 3; lines 33 to 
38, as follows: | 

"The design and the construction of the mG or the 
method of attaching the strands to the end of the handle or the 
design or shape of the handle are immaterial as this invention 





involves the use of spun glass as supplied in continuous fibrous 
glass cords for mops and the like.' 

"That is correct, is it not? 

"A That is correct. | 

"Q In other words, there is nothing new, in this glass 
mop except the use of glass fibers instead of cotton; is that 
right ? : 

"A Yes, that is correct. I can make the same mop 
exactly the same way out of cotton." 
MR. FINNEGAN: Beginning at the top of page 111: 
"May I see the exhibit marked Defendant's Exhibit No. 7, 
please. : 
"MR. MARTIN: What is that, specifically? 
"MR. HENRY: It is the Owens-Corning circular on how 
to assemble the mop." 


MR. SCHAFFER: Excuse me, Your Honor, this is the same 





circular that was referred to yesterday and Your Honor has already 
ruled on it. 


THE COURT: That I excluded yesterday? 

MR. SCHAFFER: You excluded, yes, sir. | 

MR. HENRY: On what ground? Not for this purpose. 

THE COURT: What is the purpose of the offer today ? 

MR. HENRY: The purpose here is that Lower and Hatz are 





charged with misrepresenting matters to the Court and also to the 
Patent Office, and they had this circular before them at the time they 


made their representation; in fact, they had a lot of circulars before 
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them at the time, put out by Owens-Corning and they relied on that. It 
206 goes to the question of misrepresentation. 

THE COURT: What do you say? 

MR. SCHAFFER: Your Honor, the testimony that has just 
been read shows that Mr. Hatz, who was testifying, said he had no 
knowledge at all about this when he testified, that they all used glass. 
I don't see how it could conceivably be that a man without any knowl- 
edge--where circulars enter into it. 

MR. HENRY: We are showing what knowledge he did have. 

THE COURT: You may argue that. I will receive it and decide 
what weight to give. 

MR. SCHAFFER: These circulars are dated long before the 
issuance of the patent and before this testimony was given-- 

THE COURT: On the issue now being tried, I will receive it. 

MR. HENRY: All right, proceed. 

MR. FINNEGAN: (Reading:) 

"MR. MARTIN: What is that, specifically? 
"MR. HENRY: It is the Owens-Corning circular on 
how to assemble the mop." 

MR. HENRY: I now introduce the circular in evidence as 
Plaintiff's Exhibit No. 16. 


(Owens-Corning circular, "How to 
Assemble a Fiberglas Roofing Mop" 
was marked Plaintiff's Exhibit 

No. 16 for identification. ) 


207 MR. SCHAFFER: I wish to note an objection to this circular 
and the statement. I want to point out that I think it has been estab- 
lished beyond any doubt that the testimony was untrue and I can't see 
how the possibility of using a circular to try to justify making the 
statement has any effect on its being untruthful. 

THE COURT: As I understand it, this witness is using the 
circular as one of the pieces of information, which he says he had at 
the time he gave the testimony, in support of the testimony which he 
gave. Is that substantially correct? 
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MR. HENRY: That is right, sir, and furthermore, some of 


rR this is already of record in the certified copy of the file | Wrapper. 

* MR. SCHAFFER: May I be heard? 

= THE COURT: Yes, indeed. 

: MR. SCHAFFER: But counsel is overlooking entirely the main 


and principal thing and that is it makes no difference, in the final 
analysis, whether or not Mr. Hatz knew that was true or untrue. The 
fact is that he testified and this court found facts which are shown by 


“ @ 


Mr. Hatz' own testimony were not true. That is the final thing. The 
. i judgment of this court was based on an assumed fact that Mr. Hatz, 
himself, now admits wasn't true, and to justify him in saying what he 
said, doesn't make the fact true. Counsel can't prove the truth of the 
fact by showing that Mr. Hatz was misled by advertisements. 
208 THE COURT: What do you say to that, Mr. Henry? 

‘ MR. HENRY: I say that one of the defenses in this case is 

4 that Lower and Hatz obtained their patent by misrepresentation which 
amounts to fraud. What are the elements of misrepresentation and 
fraud? That a false statement was made, it was made with the inten- 


tion to deceive, and that it actually did deceive. Now, this was merely 


q 


an argument-- | 
ie THE COURT: Do you agree that a false statement was made? 
> MR. HENRY: No, Ido not. I agree that a wrong statement 
a was made. : 
7 THE COURT: Doesn't he say so, himself? Doesn't Mr. Hatz 
say it was false? | 
MR. SCHAFFER: Certainly he did. 
MR. HENRY: He says statistically his statement was wrong. 
THE COURT: Didn't Judge McLaughlin base his usin in 


re | large measure, upon that false statement ? 


~ | MR. HENRY: No, I don't think so. | 
. MR. SCHAFFER: Oh, certainly. i 
: MR. HENRY: I don't think he based it on it any more than I 
would say the automobile rendered the use of horses obsolete. 
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THE COURT: This is a trial to the Court without a jury and 
the Court, as you know, is liberal in receiving evidence; it has a re- 
sponsibility of weighing the evidence and deciding what weight to give 
to it. I think I will let it in and decide later what weight to give to it. 
Let's get along with it. 

209 MR. HENRY: That is marked as an exhibit. 

DEPUTY CLERK: Plaintiff's Exhibit No. 16. 

THE COURT: It will be received for the purpose only as in- 
dicated. 


(Plaintiff's Exhibit No. 16 was 
received in evidence. ) 


THE COURT: You may proceed. 

MR. FINNEGAN: I am not certain where I left off. 

THE COURT: As I recall it: "Mr. Hatz, referring to the 
circular which I now hand you"'-- 

MR. FINNEGAN: (Reading:) 

"Q@ Mr. Hatz, referring to the circular which I now 
hand you, marked Plaintiff's Exhibit No. 7 entitled 'How to 
Assemble a Fiberglas Roofing Mop,' which circular on its 
face was circulated by Owens-Corning Fiberglas Corporation, 
was this circular before you at the time you testified in the 
civil action under 4915, revised statute in the United States 
District Court for the District of Columbia which led to the 
granting of the patent? Was that circular before you at the 
time you testified? 

"A Yes. 

"Q Did this influence your judgment any in your testi- 
mony that the mop claimed in your pending application was 
meeting with universal acceptance?" 

} MR. SCHAFFER: Objected to as leading, it is clearly a lead- 

210 ing question. 

| THE COURT: I will overrule the objection. You may proceed. 
MR. FINNEGAN: (Reading:) 
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7 teristics of fiber glass ‘mop yarn.’ 


111 

"A Yes, sir, it did. | 

"Q What part influenced your judgment ?' Would you read 

it into the record, please. ; 


"A On page 2, it states, ‘universal acceptance by manu- 





facturers, contractors and roofers confirms the nauaual charac- 

"Q I also refer to the certified copy of the file wrapper 
and contents of the patent and ask you to note some of the ex- 
hibits which are in that case. The pages are not numbered, 
but there is before you one of the exhibits. Will you tell us 
what that is. | 

"A This exhibit is the cover sheet of a magazine named 
"Pioneer' under date of October 1946. ! 

"Q What does that describe? 

"A On the inside, on the next page, it describes a glass 
fiber mop. Actually, what it does--it shows a picture of hanks 
of mop yarn which are made a part of the pack and underneath 
it says 'Glass fiber mop, designed to save time in applying 
bituminum to roofing. The outstanding feature of this mop unit 
is that its longer service life which results from the fact that 
the glass fibers do not burn or char when dipped into the 
bituminum which is usually applied at temperatures between 400 
and 600 degrees Fahrenheit.’ | 

"Q. Did that exhibit influence your judgment that the 
fiber glass mops were meeting with universal 

"A. Yes, it did. 

"Q. You just stated that the deworiptten 4 is of skeins of 
fiber glass yarn cut to length for mop-making purposes ? 

"A. That is correct. : 

"Q. Is there such a skein in evidence here today ? 

"A. Yes. | 

"Q. Now, I turn to the next page of the certified copy 
of the file wrapper and contents. What does that show? 


| 
| 
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"A. It shows'a picture of a mop and flame underneath, 
and the caption is 'At last a roof mop that won't burn -- it's 
fiber glass.' 

"Q. Who purports to have published that? 

"A. Owens-Fiberglas Corporation. 

"Q. Did that influence your judgment that the fiber 
glass mop had met with universal acceptance? 

"A. Yes. 

"Q. Inow turn to the next page. What does that show? 

"A. That shows a page from the trade magazine 'The 
United Roofer.’ 

"The only date that I see on here is ‘Mail Division, 
August 6, 1948.' -- that is when it was stamped, apparently, 
by the Patent Office. 

"Q. Does it show a fiber glass roofing mop? 

"A. Yes, it does; it shows a drawing of a glass roofing 
mop and captioned 'This new glass mop really soaks up hot 
stuff." It states here: ‘Glass mops introduced to the roofing 
contractors a year ago were readily sold in a market in which 
the traditional cotton mop had become a rarity but the en- 
thusiasm which greeted the new mop evaporated through ad- 
verse job experience. Roofing jobbers who handled the mop 


were apparently unanimous in their belief that while the glass 


ay aay, aa, ae 


yarn had valuable properties including remarkably long life, 
the fact that repeat sales were few indicated something other 
than sales resistance to a new product. Out in Los Angeles, 
California the Glass Fiber Products Company, a distributor 
of Owens-Corning Fiberglas Corporation, organized only last 
June had a similar experience. From June until December 
1946 it conducted an extensive experimental program with 
several cooperating roofing contractors.' 


"Q. Did that advertisement influence your judgment 


es es, a aes ee. ee 


that fiber glass roofing mops had met with universal acceptance? 
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"A, Yes. : 
"Q@. I turn to the next page. What does that show ? 
213 ; "A. That shows a piece of advertising in "American 
Artisan,’ for February 1948, with a caption: 'Get these four 
advantages with Fiberglas mop yarn,‘ and it shows four 
different mops, pictures of them. | 
"1. Can't burn or char. i 
‘2. Provides longer life. : 
"3. Remains uniform longer. 
‘4. Spreads smoothly and evenly.' 
"Q. Who published that? : 
"A. That was put out by Owens-Corning Fiberglas 
Corporation. : 
| 


"Q. Did that influence your judgment? 

"A. Yes, sir, it did. | 

"Q. Mr. Hatz, I show you a group of advertisements. 
Iam marking them collectively as Plaintiff's Exhibit No. 3. I 
wish you would identify each one and state individually what they 
show in general terms. | 

"THE WITNESS: The 'Sheet Metal Worker’ under date 
of October, 1957 shows -- , 

"MR. MARTIN: Give the page. | 

“THE WITNESS: Page 26. It shows photographs of 


mops, with a caption: 'Winners.' 





"By Mr. Henry: 

"Q. Who published that first one? | 

"A. Owens-Corning Fiberglas Corporation. 

214 "Q. Let's take the next one. : 

"A, April, 1947, page 81 of the ‘Sheet Metal Worker, ' 
picture of a glass roofing mop, captioned: 'Why more roofers 
prefer fiber glass mop yarn,' with the following statement: 
'Fibergias Mop Yarn -- the first mop yarn improvement ina 
generation of roofers -- is winning nationwide preference in the 


entire roofing industry. ' 
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"Q. Who published that ? 
"A. Owens-Corning Fiberglas Corporation. 
"Q. Let's take the next one. 
"A. Under date of June, 1948, page 31 of the ‘Sheet 
Metal Worker,’ captioned: 'Fiberglas Mop Yarn’ with a photo- 


graph of a roofer mopping with a glass mop -- ‘spreads "hot 


stuff" evenly. ' 

"Q. Who published that? 

"A. Owens-Corning Fiberglas Corporation. 

"Q. Let's take the next one. 

"A. Under date of September, 1947, page 101 of the 
"Sheet Metal Worker,' captioned: 'Winners: Fiberglas Mop 
Yarns in Ready-Made Mops or for Yarn Replacement. ' 

"Q. Who published that one? 

"A. Owens-Corning Fiberglas Corporation. 

"Q. Thank you. Let's take the next one. 

"A. This one is in April of 1955. 

"Q. April 1955? 

"A. Yes. 

"Q. Is that prior to the date of the patent? 

"A. No, this is after the date of the patent. 

"Q. Then, let's omit that one. 

"Were you familiar with these advertisements at the time 
you testified in the District of Columbia case which led to the 
granting of the patent? 

"A. Yes. 

"Q. Did they influence your testimony that fiber glass 
roofing mops had met with universal acceptance ? 

"A. Yes. 

"Q. .Were you familiar with any other advertisements 
other than those which we have introduced in evidence? 

"A. Ihave seen other advertisements. 

"Q. Who caused those advertisements to be published 
on the face of the publications ? 
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"A. Owens-Corning Fiberglas Corporation, and there 
were advertisements from Kirby Industries which used Fiberglas 


and a caption that they were made of Fiberglas. | 





"Q. Did they influence your judgment that fiber glass 
roofing mops had met with universal acceptance? 

"A. Yes. They were manufactured in different parts of 
the country -- in Georgia, California, and Chicago. 
3% x * | * 
MR. HENRY: That is enough for the moment. | 
Page 124. At this point I want to read a short part of the testi- 


mony with respect to making experiments with Owens-Corning mop 
yarn and making a report of this test to Mr. Morris. | 


THE COURT: Where is that? 
MR, HENRY: Page 124. 
MR, FINNEGAN: Beginning with the third question on page 124: 

"Q. When did you first become acquainted with the fact 
that Owens-Corning was manufacturing mop yarn ? 

"A. In May or June, the latter part of May or early 
part of June of 1946 when Gene Morris told us that they were 
coming out with a mop yarn." : 
x * aK cd 
MR. FINNEGAN: (Reading) | 

"A. In May or June, the latter part of May or early part 
of June of 1946 when Gene Morris told us that they were coming 
out with a mop yarn. | 

"Q. Referring to Defendant's Exhibit mee 2- G, will you 
state what that is, please. 

"A. That is a letter dated 13 July 1946 to Owens- 
Corning Fiberglas Corporation, 1616 Walnut Street, Philadelphia, 
Pennsylvania, attention Mr. E.E. Morris; reference; Fiberglas 
mop yarn test. : 

"Q. State generally what it is. | 

"A. It is a letter following his request that we make a 
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mop out of their Owens-Corning fiber mop yarn and give him a 
report as to what we thought of it. 
"Q. Who asked you to do that? 
"A. Mr. Morris. 
"Q@. Who is Mr. Morris? 
"A. He is the salesman for Owens-Corning Fiberglas 


Corporation in Philadelphia. 
"Q@. Your testimony is that an Owens-Corning represen- 


tative asked you to test mop yarn? 

"A. That is correct. 

"Q@. And you did make the test? 

"A. Yes. 

"Q@. And this is the report on that test? 

"A. Yes. 

"Q. What happened after you made the report? 

"A. In what way? 

"Q. Didn't Mr. Morris have anything to say after you 
made this report to him? 

"A. Only that it does not surprise me; that they go off 
half-cocked out there in Toledo in doing things like that and they 
should have gone into it further and did some further testing. 

"Q. Did you visit Owens-Corning at any place other 
than Philadelphia? 

"A. Yes, we did, in Toledo, Ohio. 

"Q. When was that ? 

"A. The end of January or the first part of February"-- 
MR. SCHAFFER: Objection, Your Honor. 

THE COURT: What is the basis of the objection? 

MR. SCHAFFER: The testimony that is about to be referred to 
has to do with a visit by Lower and Hatz in Toledo right before the patent 
was to issue, in 1953, and has no possible connection. 

THE COURT: What do you say, Mr. Henry? 

219 MR. HENRY: Well -- (pausing) 


THE COURT: I will sustain the objection. Let's proceed. 
* + * 








222 WILLIAM PRESTON WILSON 
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called as a witness by the plaintiff in rebuttal, being first duly sworn, 
was examined and testified as follows: | 
DIRECT EXAMINATION | 
BY MR. FINNEGAN: 

Q. Mr. Wilson, will you give the Court your full name, your 
address and your age, please? A. William Preston Wilson, 111 
Pennsylvania Avenue, Collingswood, New Jersey. 1911, Iam 47. 

Q. What is your business? A. At the present time, we are 
wholesale jobbers of roofing and siding in the Camden metropolitan area. 

Q. And how long have you been in that business ? A. Seventeen 
years. i 

Q. What is the name of the firm? A. The firm name today is 
William P. Wilson. I assumed control of the business January 1, 1957. 

Q. Prior to that time, what was the name of the firm? A, 

A. R. Thompson. : 

Q. How long were you with that firm? A. Sixteen years. 

223 Q. In your experience as a distributor of roofing supplies, did 
you sell mops to roofers? A. Yes, sir. i 

Q. And what type mops did you sell? A. We sold more of the 
mop yarn in bales rather than prepared mops; we did sell prepared 
cotton mops as well as the mop yarn. | 

Q. And do you now Sell baled cotton or cotton mops to roofers? 
A. No, sir, only if they request it. 

Q. What do you sell, Mr. Wilson, to roofers? A. We sell the 
prepared glass mop. 

Q. And why do you no longer sell cotton mops? | A. Well, we 
just don't seem to have a market for it; no one asks for them any more. 

Q. The roofers, themselves, do not ask for them? A. That 
is right. 

Q. How long has it been since you regularly stocked cotton 
for mops to roofers? A. Well, having taken over this business last 


January lst, I haven't purchased any yarn or prepared yarn mops in 
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twelve months, and prior to that I can't tell you when we bought the 


last prepared cotton mop. 
Q. What was your function in the A.R. Thompson Company? 
224 A. I guess you would call me assistant manager or superinten- 
dent. I purchased and ordered materials, coordinated shipments. 

Q. When was the last time that you purchased or ordered cotton 
for that company, if you remember? A. It has been over two years; it 
is a guess, sir, but it is over two years. 

Q. And you would say that for more than two years, you have 
not purchased cotton mops or cotton for the use of roofers because 
there was no demand for it by the roofer, is that correct? A. That is 
right. If a roofer wants yarn or cotton mops, we will get them for him 
but we don’t stock them. 

Q. Mr. Wilson, were you contacted by the Owens-Corning 
Company or anyone on their behalf, to learn of your experience with the 
sale of glass and cotton mops? A. There was a visit made to our 
office, sir, by some legal representatives, I believe, of Owens-Corning. 

Q. Did you give them the information you have just given to the 
Court? A. No, sir. I told them at that time we didn't want to become 
involved in any kind of court case, because, well, we are too busy in 
our own place to really take time out for such matters as these. 

Q. Was this the same kind of information that they were seeking? 

225 A. Ican't answer that, sir, truthfully. It has been over a year 
and I can't exactly say what they wanted. 

Q. Mr. Wilson, are you acquainted with the relative merits of 
the glass material as against the cotton material in the actual applica- 
tion of asphalt to roofs? A. You mean in their workability between the 
two ? 

Q. Yes. A. I would say not, sir. I handle a dry mop, I don't-- 

x oe * * 

GEORGE M. PATTERSON 
called as a witness by the plaintiff in rebuttal, being first duly sworn, 
was examined and testified as follows: 
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DIRECT EXAMINATION 
BY MR, FINNEGAN: | 
Q. Mr. Patterson, will you give your full name, age, and 
residence? A. George M. Patterson, address 2736 North Front 
Street, Philadelphia 33, my age is 50. 
226 Q. What is your occupation, Mr. Patterson? A. Iam a roofing 
contractor. : , 
Q. How long have you been a roofing contractor? A, Thirty years. 
Q. Mr. Patterson, during your thirty years of experience asa 
roofer, have you had occasion to use cotton mops for the spreading of 
hot asphalt on roofs? A. I have. | 
Q. And have you, in your experience as a roofer, become 
familiar with the use of glass mops for the spreading of hot asphalt on 
roofs? A. I have. | 
Q. Can you tell us the comparison, the advantages of glass 
over cotton? A. I think Ican. Cotton as a mop material has been in 
use ever since bituminous materials have been used for the laying of 
roofs until approximately 1945, when I became familiar with glass as 
a substitute for these mops. It was at that time that I began using 
them and have continued to use them without exception during the last-- 
since 1945--thirteen years. First of all, the fact that your cotton mop 
couldn't withstand the heat of hot asphalt which, when it is applied, the 
temperature is usually about 600-550 degrees Fahrenheit, we found 
that the cotton mop disintegrated, actually wore out and couldn't hold 
the heat or withstand the heat of that extreme temperature. When the 
227 glass mop came along, that disadvantage was obviated. And 
furthermore, the cost per job became less because of the use of glass 
because the glass mop itself, with daily use in my business, lasts ap- 
proximately three to four weeks. The cotton mop will last approxi- 
mately one day and a half, after its first day's use it has to be reheated 
on the second day and, within a few hours after it is reheated, it begins 


to distingegrate and by noon the second day of its use, it/is no longer of 





any use and the men on the job, if you have got a crew of men, three, 
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four, five men, they all have to stop while somebody makes another 
mop unless there is a second one available. So there is a loss of time 
in making the mop on the job plus the cost of the mop, the cotton running 
so high that the extra cost of the glass is certainly off-set by the length 
of time which the glass mop will last. 

* * *x K 

Q. Are there other advantages in the use of glass as against 
cotton? A. Yes. In most cases, the dragging of a mop across the roof 
surface is one where you are in contact with rough boards or a rough 

_ surface. We found that you could use a heavier mop made of glass and 

228 the mop man would not have to struggle dragging it across the 
surface, as he would when he used a cotton mop. In other words, if he 
used a bigger mop, heavier mop, he could cover more surface with a 
swath with a glass mop than he could with a cotton, because there is 
less friction. 

Q. Will you compare for us, please, the amount of material 
that each of these mops will deliver to the roof? A. I can't give you 
exact figures as pounds or ounces, I can say that when the cotton mop 
is immersed in a bucket of hot liquid, it will pick up and hold a greater 
amount of the bituminous material, more so than the glass mop. How- 
ever, in order that the material run off the mop and onto the roof sur- 
face, the man who is wielding a mop has to work harder to get it out of 
the mop, so there is another disadvantage of using it, as I see it. 

* bd * . * 

229 FRANK K. LOWER 
called as a witness by plaintiff in rebuttal, having been previously duly 
Sworn, was examined and testified as follows: 
DIRECT EXAMINATION 
BY MR. FINNEGAN: 

Q. Mr. Lower, yesterday when you were testifying, it is my 

recollection you said that you are now the president of a shipbuilding 


company? A. That is correct. 


rr 
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230 Q. You formerly worked as a roofer? A. Yes, sir. 
Q. Can you state from your personal experience the compari- 

son of cotton and glass mops for roofing purposes? A. Yes, sir, I can.’ 
a | Q. Will you give that comparison? A. The advantages of glass 
and we preferred glass, were, first, that as the previous witness has 
testified, it runs easier. When you are a mop man and handling a mop 
and the glass mop runs easier, that is the mop you use; roofing is darn 
hard laborious work and the easier you can get it, the better off you are. 
Secondly, although I did not own the roofing business because I was an 
employee, I was interested, my employer used glass because his cost 
, per square of roofing, which is the way yousell roofing, came down 
with the use of glass mops, The glass mop has the advantage of holding 
the heat which it gets from the molten bitumen; this allows the bitumen 
to come off the mop instead of balling, you don't have to scrub with a 
glass mop as you do with a cotton mop. The cotton just has no power to 
hold heat and the stuff chills right off and you have got to squeeze it and 


work it out. So that you can run your bitumen hotter, which means you 





can spread | further and the same amount of bitumen, same pounds, 
will go further on a roof which brings down your cost. It spreads easier 
because you have got almost like a heater in your hands when you are 
231 running that glass mop; that cuts down on your fatigue which in- 

creases the amount of labor or the amount of work that you can accomplish. 

There is another advantage to a glass mop that most roofers will 
admit very readily, in that the disadvantage of cotton where you get a 
constant danger of spontaneous combustion and the cotton will support 
combustion, it just isn't there with the glass mop, glass won't burn. 

Q. What is the average life of a cotton mop, in your experience, 
Mr. Lower? A. One day at most. It just didn't pay the man that I 
worked for to start a cotton mop the second morning because he knew by 
10 o'clock, you knocked the gang off to make another mop. Often at noon, 
you'd cut it off the stick, make another one before you start in the after- 
noon, because when it chilled off and you had to reheat it, you just lost 


everything. 
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Q. What was the average life of a glass mop, in your experience? 
A. In my experience as a roofer, a glass mop will run at least three 
weeks, maybe four. 

Q. Have you been a salesman for glass mops? A. Yes,sir, Ihave. , 

Q. And in your sales experience, what was the reaction of the 
roofer to the use of glass in mops? A. The initial reaction of the roofer 
was that it was a lot of money to spend for a mop. That is what is known 

232 as sales resistance and we overcame that with a money back guaran- 
tee that that glass mop would outlast fifteen cotton mops. The sales re- 
sistance vanished in most cases. I have known of no roofer, who has 
used a properly manufactured glass mop, who has gone back to cotton. 

I have known of no supply house, to whom I have sold glass mops, that 
has ceased to sell glass mops after they once put them in. 

* *x e * 

Q. When did you first become acquainted with fiberglass and its 
properties? A. Probably 1942, somewhere early in the war, my first 
intimate contact with fiberglass. 

Q. Did you find that figerglass was available in 1945 and 1946? 
A. Well, we had no difficulty getting it at all; in fact, Owens-Corning 
told us where we could go buy it in any quantity we want. 

Q. That was in 1945? A. That was told to me by Mr. Gene 
Morris in, not later than the 4th or 5th of January, 1946; it could have 

_ been in the Christmas week of 1945. 
233 Q. And you know that it was plentiful at that time? A. I know 
. that I had no trouble purchasing it. 


Q. Mr. Lower, did you become familiar with the manufacturers 


of glass roofing mops in your Selling experience? A. I have met some 
of my competitors, yes. 

Q. Do you know, of your own knowledge, how many manu- 
facturers of glass roofing mops there are? A. I would say that I know 
of about ten. I don't, necessarily, know them all. 

Q. Would you say that the glass mop business is a substantial 
business today? A. I would. It supports a lot of people. 
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Q. To your knowledge, did Owens-Corning put out a glass yarn 
recommended especially for roofing purposes? A. Yes, sir. 
Q. Is that yarn still being sold? A. Yes, sir. | 
* * * | * 
234 Q. Mr. Lower, did you hear the testimony of Mr. Lundeen 
yesterday? A. Yes, sir. | 
Q. Do you remember his testifying to the neteot less than one 





and a half per cent of mops sold are glass mops? A. Yes, sir. 
Q. Is that your experience? A. No, sir. : 
* * * 2 x 
237 BY MR. SCHAFFER: | 
Q. Mr. Lower, Iam referring to your deposition taken in 1955, 
which you undoubtedly recall. A. I recall giving the deposition, yes, sir. 
Q. Thatis whatI mean. I am reading from page 174 of that 
deposition and I want to refer you to the following questions and answers; 
Iam questioning you: | 
"Q. Would you say that glass mops occupied two per 
cent of all the roofing mop business ? | 
238 "A. We are getting into that percentage business and I 
have disqualified myself on it. | 
And then you go on and keep saying you can't answer. Is that true ? 
A. I will still say the same thing. i 
Q. Did you so testify? A. Yes, sir. : 

THE COURT: You would still say the same thing? 

THE WITNESS: I would still say; the same thing. I have no 
means of gathering figures to give me percentages. 3 

a * * | * 

Q. Yesterday, Mr. Lower, did you hear Mr. Lundeen testify 
that they sold glass to roofers who had trouble keeping the glass on the 
handles? A. Yes, sir. : 

Q. Are you familiar with the fact that glass was pold in that 
fashion to roofers? A. Yes, sir. 


Q. Was it sold in the area in which you were selling and were 
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239 familiar with? A. Yes, sir. 

Q. Did this have any effect upon your sale of glass mops, your 
introduction of glass mops to the roofing trade? A. It certainly did, 
it made our selling very tough because handing a few hanks of glass to 
a roofer and saying, ''Now, use this instead of cotton, "' just wasn't in- 
struction enough and the average roofer does not have the proper equip- 
ment to fasten the glass to the handle. Consequently, when I would go 
into a territory where someone had preceded me selling hanked glass, 

I met all kinds of sales resistance because, to a roofer, glass was glass, 
and we overcame it in part by giving a mop away or giving it to a man 
and saying, ''Look, take it, if it doesn't work, don't pay me for it; if 

it works, pay me for it."’ We were broke, if we could sell a mop for 
anything, we'd do it rather than give it away, just to get it introduced, 
but we'd give it away if we had to, because we knew we had a product 

and we did. 

Q. Yesterday, do you recall Mr. Morris testifying about your 
initial conversations with him concerning the use of glass for roof mop- 
making purposes? A. Yes, I do. 

Q. Did you acquaint Mr. Morris with the fact that you intended 
to use the glass, that you came to secure, for that purpose? A. For 

240 making a roofing mop, yes, sir. 

Q. After that information had been conveyed to him, what did 
he say to you? 

THE WITNESS: Your Honor, can I fill in a little bit? 

THE COURT: Answer the question. 

THE WITNESS: He said to me, "I doubt if it is going to work, 
Frank, but you can try it after all, here's a couple of hanks, it doesn't 
cost me anything." 

BY MR. FINNEGAN: 

Q. Did he follow your experiments with this glass in the making 
of a mop? A. He did, he contacted me both at work and in the shop 
where we were making the mops, and continuously kept asking about 
results. 
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Q. What was his attitude toward your chances of success ? 
. MR. SCHAFFER: Just a minute. I don't think the witness is 


>> | 


competent to testify about a man's attitude. 
THE COURT: I will overrule the objection. 
THE WITNESS: He, as I say, on the initial meeting discouraged 


re us. Now, Morris and I were friends, and later when it became apparent 


| 


that we did have something, he encouraged us very much and that en- 
couragement continued, he offered to distribute literature for us, he 
offered to have me come to the Owens-Corning offices and talk glass 
mops to the various fabric division salesmen so that they, in turn, could 
241 act as secondary salesmen for us, and that relationship continued. 
BY MR. FINNEGAN: : 

Q. Referring to Mr. Laudeen's testimony yesterday comparing 
the sale of cotton mops to the sale of glass mops, if we add the addi- 
tional feature of the relative life of glass to cotton mops, what effect 
would this have upon the comparative figures for 1940 = 1953 and 1956 
that he gave to the Court? A. Well, it would tend to reduce the per- 
centages given by approximately fifteen, maybe Iam not making myself 
clear. You mustn't compare the sale of a glass mop to the sale of a 
cotton mop, you must compare the amount of work done by a glass mop 
as opposed to the amount of work done by a cotton mop. : That would 
mean for every fifteen -- and I will accept that, it is his figure, I will 





take it -- for every fifteen cotton mops, you have one glass mop sale. 
Now, the roofer is not accomplishing any more work with fifteen cotton 
mops than he is with the one glass mop. : 
Q. Would it be correct, then, to state that the figures for glass 
that were given should be multiplied by fifteen, in order to get an ac- 
curate comparison of the two? A. That still, in my opinion, would not 
give you an accurate comparison. : 
* * * : *% 
242 CROSS-EXAMINATION ! 
BY MR. SCHAFFER: | 
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Q. Mr. Lower, did you approach Mr. Morris with the view of 
having him testify at the trial of your former suit in this court, which 
we referred to as the 4915 suit? A. I doubt it, sir. If I did, I don't 
remember. 

Q. Will you please tell us where you worked as a roofer? 

A. Yes, in Camden. 

Q. When was that? A. 1954-5, in the summer time. 

Q. Who was your employer? A. James Beswick. 

Q. You referred to the difficulties in keeping glass attached to 
the handle where hanks of glass were sold to the roofer. Iam correct 
on that, am Inot? A. Yes, sir. 

Q. You say the glass won't stay fastened? A. They don't have 
the facilities to properly fasten it. 

Q. That is correct. Would you say that that was an unsatis- 

_ factory product at that time? A. The result was definitely unsatisfactory. 
243 Q. Now, you also testified, I believe, that you were one of the 

_ joint applicants; you are the Mr. Lower of the Lower and Hatz patent 
in suit? A. That is correct. 

Q. Are you familiar with the way that patent shows the fastening 
of glass to the handle? A. Yes, sir. 

Q. And what is disclosed in that respect in the patent? A. The 

drawing is in front of you. 
| Q. Would you care to look at it? A. No, I-- Yes, sure, it has 
been sometime since I have seen it. If I have got to describe it, let me 
_ look at it. The glass in this picture is fastened to the handle by putting 
nails through the handle in such position, in ninety degrees opposition; 
the glass is laid out in hanks, doubled back over and tied on the handle, 
in this picture. 

Q. Tied with a cord? A. Glass cord, I believe. 

Q. Tied with a glass cord. Did you ever make mops that way ? 

, A. We made about half a dozen of them, yes, sir. 

Q. What did you do then? A. Well, we learned very rapidly 

that the glass was a good enough mop that that wooden handle, on which 
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we had fastened it, charred out from underneath it and snapped off. 
244 Q. How about the glass tie? A. The glass tie we abandoned 


| when we went to a metal handle, we used a metal fastener there. 
Q. You only made half a dozen mops with this glass tie on it? 
A, Yes, sir. | 
° Q. What was the objection to the glass tie? A. The glass tie 
would allow the glass fibers, as the handle charred, to pull away. 
Q. The fibers would pull out of the mop? A. That is correct, 


particularly if you were working on a slag roof which — than 





o 


an asphalt roof. ! 
Q. In other words, you would loss what we call the mop head 
material, you would lose out of the mop? A. You would, 
* * * | * 
REDIRECT EXAMINATION 
BY MR. FINNEGAN: | 
Q. Mr. Lower, I would like to read to you from the column 





numbered 3, beginning with the second paragraph: | 
"The mop 10 is formed of twisted strands of continuous 
fibrous glass cord and in the design shown these strands are 
placed around the end of the sheath 12 and bound by strands 14 
of fibrous glass cord. The binding, consisting of the strands 
245 14, is placed above pins 15 and 16 extending through the handle 
and sheath to secure the mop to the end of the handle. It will 
be understood, however, that any form of enlargement or other 
obstruction may be used to prevent the mop sliding from the 
end. The strands may then be doubled over and again secured 
by an outer binding 17 of similar material, which provides 
double layers of strands." | 
Skipping the next paragraph and then continuing: | 
"The handle is illustrated as formed of wood, and it 
will be understood that this may be of any material and may be 
made of any shape." | 
Mr. Lower, did you intend that the handle, the method of fastening, 
should be covered by your patent application? A. No, sir. 


| 
NN 
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* * 


CHARLES JOHN PHILLIPS 
*x * 
DIRECT EXAMINATION 
BY MR. HENRY: 

Q. Mr. Phillips, will you please state your full name, your age, 
and your address? A. Charles John Phillips, Iam 49, and live on 
Tuckerton Road in Medford Lakes, New Jersey. 

Q. What is your present occupation? A. Iam professor of 
ceramics at Rutgers University in New Brunswick, New Jersey. 

Q. State for the record your formal education and experience 
in connection with ceramics. A. I have a Bachelor's and Master's 
Degree in Physics from the University of Pittsburgh. I went with Corn- 
ing Glass Works at Corning, New York, in 1931 as a physicist, worked 
in the laboratory there for six years, then was transferred into technical 


sales work and eventually became sales manager of the electronic division. 


247 I have written several books on glass, a number of articles -- 


do you want all this detail? 

Q. Yes, sir. A. I have either written or edited all the glass 
articles, including those on fiberglass, in the Encyclopedia Brittanica, 
the P. F. Collier Encyclopedia, the World Encyclopedia, and have been 
in the glass business in one way or another for all the years of my 
working life. 

MR. HENRY: Your Honor, I offer the witness as an expert on 
glass. 

THE COURT: Do you have any question about it, Mr. Schaffer? 

MR. SCHAFFER: Iam not acquainted with him, Your Honor. 

THE COURT: He is qualified. Go ahead. 

BY MR. HENRY: 

Q. Mr. Phillips, there have been introduced in evidence here a 
great many patents and publications, and the first one that was intro- 
duced by the defendant is the patent in_suit, as Defendant's Exhibit 2. 
Have you examined that patent? A. Yes, I have. 
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Q. Would you state, in your opinion, whether or not you could 
make a mop out of that as described in the patent ? AL We are dis- 
cussing the Lower and Hatz patent now? : 


~ Q. Yes, sir. A. Yes, I feel that you certainly could. 


Q. Now, I wish you would look at the Baird patent, 2, 133, 183, 
- 248 and describe what that discloses? A. Well, the Baird patent 


covers materials made from glass wool rather than textile fibers, and 

various materials have been applied to this glass wool as a binder in 

order to bind the mass together and give it a certain amount of mass 

, integrity. 

v Q. Would, in your judgment, that patent suggest the use of 

) continuous glass strands to make a mop? 

e MR. SCHAFFER: Objection. 

| THE COURT: What is the objection? 
MR. SCHAFFER: It must necessarily be a matter of opinion. 

I don't see how this witness can testify as to, in his judgment, whether 

something would suggest it or not. The facts have to speak for them- 

4 selves on that. | 

THE COURT: I will overrule the objection. 
BY MR. HENRY: | 

Q. Will you answer the question, please, sir? A. Well, in my 


1 
| 


opinion, no, this would not even remotely suggest a glass mop, because 
| of the 22 claims, 17 of them definitely contain the word "binder. se 
‘* Q. Before we get to the matter of binders, will you look at the 
. patent to Slayter, 2,133,237, and Slayter, etal., 2, 133, 238, Defendant's 
| __ Exhibits 3 and 4, and state what they disclose? A. Well, the first 
Slayter, 2,133,237, involves a textile material which is made up of an 
249 interwoven fabric of yarns comprising non-inflammable, heat 
resistant glass fibers and strong, flexible organic fibers intertwisted 
with said glass fibers. So this is a combination of the inorganic glass 
ae and the organic fibers which maybe. nylon, cotton, silk, or whatever. 
Q. Do you find in that patent any suggestion of the use of glass 
for spreading hot asphaltum on roofs? A. No, sir, Ido not. 





130 

Q. Would it suggest to your mind the use of glass, continuous 
fibers, for making a glass mop? 

MR. SCHAFFER: Your Honor, I will not interrupt any more, 

I understand your ruling, but may I have a continuing objection? 

THE COURT: Yes, you may have a continuing objection to all 
these questions. 

MR. SCHAFFER: Only on the question of what it would suggest 
to him. 

THE COURT: I understand. 

MR. HENRY: Read the question. 

(The question was read as follows:) 

"Would it suggest to your mind the use of glass, con- 
tinuous fibers, for making a glass mop?” 

THE WITNESS: No, it would not. 

BY MR. HENRY: 
Q. Now, taking up the next Slayter et al. patent, 2,133, 238, 
250 would you explain what that shows? A. Well, all of the claims 

in this patent involve, and Iam quoting, a workable, weavable textile 
yarn composed of forty to seventy fine glass fibers having diameters 
not more than about . 0002 inch, the fibers of such yarn being inter- 
twisted to form a yarn of substantial flexibility, mass integrity, 
strength and stretchability. 

Q. Now, how is the yarn made up? A. Well, the yarn is made, 
generally the usable method that is employed today, by melting the glass, 
drawing it through a bushing with a fine orifice and then collecting a 
number of these individual filaments into a strand, and finally, twisting 
the strand into a yarn. 

Q. Now, do I understand that you start out with a filament, is 
that correct? A. That is correct. 

@. And then what is the next step? A. The next step is to lay 
or gather generally 102 of these filaments, side by side, parallel to one 
another, into what is called the strand. 

Q. And then what is the next step in making the yarn? A. Well, 
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then these strands will be lightly twisted to make a yarn, which may 
be made up of a number of these twisted strands. | 
Q. I show you an article of manufacture and ask you to describe 

251 what that is? A. Well, this is pretty obviously a strand made 

up of a number of filaments, lying nearly parallel to one another, how 

many I can't pretend to see but I can see at least a dozen of them here, 

if held just right in the light. 

MR. HENRY: Let the record show the witness has in his hand 
an envelope containing what has been described as a strand and that 
the filaments, or some of the filaments of which the strand is composed, 
extend above the flap of the envelope, and I am going to introduce this 
in evidence as Plaintiff's Exhibit 17 and ask the Court to see just how 
fine those filaments are. | 

THE COURT: Maybe I'd better get my stronger glasses. Do 
you have any objection to this being received? : 

MR. SCHAFFER: No, Your Honor. | 

THE COURT: Very well, it will be received. | 


(Envelope containing fiberglass fila- 
ments, was marked Plaintiff's Ex- 
hibit No. 17 and received in evidence. ) 


BY MR. HENRY: : 

Q. Now, you spoke awhile ago of a binder. In making up the 
strands from those filaments, do you have to do anything to them, in 
other words, to forma strand? A. You don't have to, but as has 
been pointed out, almost always you use some kind of a lubricant. 

252 Q. What is the purpose of the lubricant? You mean the fila- 
ments are lubricated as they are made into strands ? A. Exactly. 

Q. What is the purpose of the lubricant? A. The purpose of 
the lubricant is to prevent abrasion of one individual filament against 
the other, because when a piece of glass slides against another piece 
of glass, some degree of injury always results. 

Q. And then do you do the same thing when you are making yarns 
out of strands? Do you use a binder there? A. Not necessarily, be- 


cause each individual filament already has its lubricant on it. Now, a 
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binder should be distinguished from a lubricant. 

Q. Let's distinguish that, if you will. A. The lubricant as 
such is purely to prevent abrasion. The binder is to hold together. 

The confusion comes in that the binder and the lubricant may be com- 
bined and done all at one time. 

Q. And what is the binder for? A. The binder is simply to 
take a number of individual filaments, each of which is so tiny that you 
can hardly see it or hold it, and to make some kind of a coherent mass 
out of it, either to make a piece of yarn or if it is wool, to convert it 
from a fluffy thing into something that can be picked up and physically 
handled. | 

253 Q. Now, there has been considerable talk here about asphaitum 
being a lubricant when it is used in connection with a mop made up of 
fiber wool yarn, glass wool yarns. Do you use the term lubricant in the 
same sense when you are using it in connection with the mop, as it is 
used in the formation of the strands? A. I would not use it, I think 
you must distinguish between two kinds of lubrication. The first is the 
initial lubrication of the filaments themselves to enable them to be 4 
formed into a strand and a yarn without so much abrasion that they will 
break physically. But then after these yarns have been made into a mop 
and dipped into something at 400 to 600 Fahrenheit, most of the lubri- 
cants used today, if not all of them, would be removed at this tempera- 
ture so that you would no longer have a lubricant unless the vehicle that 
you are using, the asphalt, serves as an additional continuing lubricant. 

Q. What would happen, if you dipped the fiberglass mop into a 
bucket of water and soap, whether it is hot or cold? A. You would dis- ; 
solve some of the lubricant because the soap or detergent would attack 
the oils that are ordinarily used and would eventually remove them. 

Q. You mean from the strands? A. From the strands, from 
the filaments and the strands and the yarn. 

254 Q. Then what would happen if you tried to use the mop to mop 
up afloor? A. Well, it is a perfectly useless mop, it is simply, it is 
no good, to begin with, for other reasons; but second, it would not last 
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very long because soon there would be no protection against abrasion 
between the floor and the fibers, your lubricant having been removed. 
Q. Would you consider that the discovery by Lower and Hatz 
of a fiberglass mop for the particular application to which they put it, 
namely, to use it in connection with hot asphaltum, was a discovery, 
in your opinion? i 
MR. SCHAFFER: Objection. | 
THE COURT: Objection sustained. 
BY MR. HENRY: | 
Q. Would you say it was a good idea? A. Yes. 
MR. SCHAFFER: I didn't hear that. : 
THE COURT: "Would you say it is a good idea?” The answer 
is "Yes." : 
THE WITNESS: Yes. 
BY MR. HENRY: : 
Q. Now, the explanation of why you can use it for a roof to 


spread hot asphaltum, as I understand it, the hot asphaltum does dis- 


solve out the original lubrication which was used in making the strands-- 


255 A, That is correct. 


Q. -- but as it dissolves it out, it replaces it? A. Exactly. 

Q. Therefore, it increases its utility? A. Yes. 

Q. Now, I wish you would take up the next patent, to Kahn, 
2,197,866, and state what that shows? A. This covers a starting wick 
for oil stove burners. The bottom of the wick either dips into a reser- 
voir or channel containing the oil or kerosene and then, because of the 
capillary action of the filaments in the wick, the kerosene rises slowly 
to the top of the wick and can be ignited there. , 

Q. In your judgment, does a roofing mop function as does the 
wick for the oil stove shown by the patent to Kahn? A, No, sir, it does 
not. Any capillarity that may be involved in the roofing mop would be 
a disadvantage rather than an advantage; you don't want it rising up 
beyond the point to which you dip it into the container. , 

Q. Would, in your judgment, the patent to Kahn suggest the 
use of glass wool for a mop? A. No, sir, it would not. 3 
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Q. Now, let's take up the next patent, to Powers, 2, 224, 274. 
What does that show? A. Well, I felt that the best thing to do was to 
quote, and I will, exactly the man's words. He says: 

256 "The process of making thread from glass which con- 
sists of drawing a plurality of glass fibers, coating at least one 

and considerably less than the total number of the fibers with a 

resilient material ..." 

Q. In other words, the patent to Powers shows what, a strand? 
A. Yes, it shows many strands together, but he prefers to treat some- 
thing from one to perhaps sixty or seventy per cent of them with some 
resilient material, usually latex, again in order to minimize abrasion 
and to give the bundle a certain degree of resiliency or springiness. 

Q. Does Powers state where he is using this material -- what 
is the material? Let's take a look at Figure 7, for example, what does 
that show? A. Frankly, I don't know. It is a view of a thread partly 
impregnated after twisting. 

Q. But itis athread? A. These terms are difficult, itis a 
thread, if you like, it is a multiplicity of individual filaments. 


Q. Does that patent to Powers suggest to your mind the use of 


fiberglass in a mop to spread hot asphaltum on roofs? A. No, sir, 


there is no similarity that I can see. 

Q. Now, let's take the Textile Colorist of January 1943, Volume 
65, No. 769. Would you please state what that discloses? I think it is 
Defendant's Exhibit 15. A. Well, this is an article that is describing 

257 in a general way the two basic types of fiberglass, staple and the 

continuous textile filament. It gives a little bit about the long develop- 
ment of fibrous glass starting, of course, back with the early Romans 
who knew a little bit about it, and going through the early work of the 
Libbey Glass Company, and finally Owens-Illinois, Corning Glass Works, 
and the company that was formed between them, Owens-Corning. It 
points out that it can be woven into fabrics much as cotton is woven and 
that it can be colored, and that is about it. 

Q. Does it contain any suggestion of the use of fiberglass as a 
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roofing mop? A. Not to me, no. | 





Q. Now, you referred to the Romans awhile ago. When, to your 
knowledge or your information, was fiberglass discovered? A. Well, 
the Romans at about the time of Christ knew how to make fiberglass 

! by hand and did use it. They wrapped colored strands of what we would 
- ; now call fiberglass around vases and tumblers and various decorative 
articles, these are in all of our museums, in the Smithsonian Institute, 
Toledo Museum, the Metropolitan. There are pictures of them in books. 
They knew how to make a bundle or thread of these fibers laying them 
parallel one to another and mixing various colors together so that when 
you made a cross-section of this sausage, you could actually have a 
pattern made up of the geometrical way the colored fibers were laid 
258 together, this is called millefiori. And all through the years it 
has been possible and people have made fiberglass by hand until finally 
in 1893, I believe, a combination fiberglass and silk dress was displayed 
at the first Chicago World's Fair, that is mentioned in this article in 
the American Textile Colorist. | 
Q. So, basically, there is nothing new in fiberglass per se? 
A. The new part of it is the mechanization and the volume production, 
| in my opinion, and that of course is a very wonderful thing. As a pro- 
duct, no, it is not particularly new. | 

Q. Will you take up the Bulletin of the American Ceramic Society 
of March 15, 1943, Defendant's Exhibit 16. A. Yes. | 

Q. What does that reveal? A. This isa general article en- 
titled, ''Fiberglas: Some Properties and New Applications, " and again, 
it gives a little of the past history, it talks about the two basic forms 

! again, the wool and the textiles, points out that yarns can be made; it 
gives some of the properties such as resistance to heat, incombusti- 
bility, high mechanical strength. | 

Q. Do you find in that Bulletin any reference to the application 
of fiberglass for use as a roofing mop to spread hot asphaltum on roofs? 
A. No, nothing at all. 
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259 Q. Now, will you take up The Kiwanis Magazine of February, 

| 1944, and describe what that reveals? A. Well, this again is similar 
to the other two, a little more general, a little simpler, but again dis- 
cussing the material, a bit of its previous history, discusses again the 
two ways of making it, what its properties are after it is manufactured, 
points out the fabrics can be made, that filters can be made, that at 
this time most of the products were being used in the war effort. 

Q. Do you find any suggestion of the use of fiberglass for a 
roofing mop in that article? A. No, Ido not. 

Q. Now, will you take up Modern Plastics of May 1944. What 
does that disclose? A. This is a little more technical. It again starts 
out, of course, with some general information, but then it rather quickly 
gets into the properties. It talks about the modulus of elasticity and 
tensile strength of the fibers, points out of course that they have high 
dimensional stability, that is, they don't twist or run or sag. 

Q. Do you find any suggestion in that article about the use of 
fiberglass as a roofing mop? A. No, sir, I do not. 

MR. HENRY: I call Your Honor's attention to this reference at 
the bottom of the first column, it is stated that: 

260 "This article was prepared by members of the staff of the 
Research Laboratories, Owens-Corning Fiberglas Corp."" And at the 
top of the article is a revelation about the Research Laboratories of 
Owens-Corning, it is divided up into ten divisions and it states that "6 
divisions are devoted to the application of research to processes and 
products."' And as the witness has stated, there is no suggestion that 
the research department of Owens-Corning, at least in this article, 
has yet found that fiberglass can be applied for use as a roofing mop. 

BY MR. HENRY: 
Q. Now, will you take up the patent to Rheinberger, 1, 359, 104, 
' and see what that discloses? A. This is a brush to remove the shine 
_ from your shiny blue serge suit. 

Q. How is the brush made? A. This brush has a wooden or 

other type handle in which tufts of short bundles of presumably glass, 
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although he calls it a vitreous material, presumably glass, are fas- 
tened so he has short, stiff and highly abrasive. glass filaments pro- 
jecting below the brush, so when he scrubs it against a shiny spot, 
> | presumably it ruffles up the cloth enough and physically removes some 

of the shine. ! 
mi Q. Would you say this is something like an eraser? A. Yes. 


Q. Do you find any suggestion of a spreading action in this 
F 261 brush? A. No, there is no spreading action. : 
Q. Would this patent suggest to your mind the use of fiber- 
glass to spread hot asphaltum on roofs? A. No, it does not. 
ae Q. Would you take up the patent to Owens, please, and describe 
what that shows? A. Would you give me the number ? | 
- | Q. 2,243,917. A. This describes yarns and fabrics resistant 
to corrosive liquids, and he points out that these are liquids such as 
‘ acids, alkalis, and organic solvents. : 


Q. And what does Figure 2 show? A. Well, Figure 2 is a view 








: of a filter, illustrating one use of a fabric that is made in accordance 
with this invention and through which, presumably, you - trying to 
filter one of these corrosive liquids. | 

Q. Do you find any suggestion in that patent of the use of fiber- 

. glass for a roofing mop? A. No, I do not at all. | 

Q. Will you take up Grunberg, 2, 320, 323, and state what that 

i reveals? A. This is a combined bottle stopper made of glass and an 

. applicator also made of fiberglass. | 

/ Q. Do you find any suggestion in Grunberg of the use of fiber- 

y 262 glass for the mop? A. No, it is far removed from it. 

Q. Now, will you take up the patent to Schreyer, 2, 466, 785, 

c 


and state what that discloses? A. This, he callsa cosmetic applicator 
and in his own words, he says: "to provide a pocket dispenser of simple 
and durable construction, which may be readily and conveniently filled 
and refilled with perfume, ... all parts of which are thoroughly resis- 
tant to attack by the perfume." , 

Q. Do you find any suggestion in Grunberg of the use of fiber- 
; glass for a roofing mop? A. This is Schreyer. 
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Q. I meanSchreyer. A. No, this is simple a cigarette lighter 
wick depending on capillarity for its action. 

Q. Now, will you take up the British patent to Roth, 24, 558, 
and state what that reveals? A. That I don't have in front of me but I 
have some notes, that again, this is simply the use of fiberglass as an 
applicator. 

Q. Applicator of what? A. Of liquids that are like medicines 
or -- well, medicines are actually what he is talking about. 

Q. Did you find any suggestion in the British patent to Roth of 
the use of fiberglass for a roofing mop? A. No. 

263 Q. Now, will you take up The Glass Industry, Volume 18, page 
24, and state what that discloses? A. Well, this points out that glass 
wool has been known for a great many years and, in fact, it gives the 
date of 1904 at which time it was apparently first used in Germany as a 
means of heat insulation and it points out that during the First World 
War, it continued to be used for that purpose, that a little later on they 
made double windows, insulating windows, by taking two pieces of glass 
with a dead air space between them and putting in a thin web, you might 
Say, or layer of glass wool. It points out that glass wool can be used 
as a chemical filter and that it can be used between layers of tar, 
asphalt or resin as insulation in underground works. There is a general 
discussion of the status in Germany previous to 1937. 

Q. Do you find any suggestion in that article of the use of fiber- 
glass or glass wool for a roofing mop? A. No, not for a roofing mop. 
Q. Now, will you consider the patent to Slayter, 2, 206, 059, 
and state what that shows? A. This is titled, ''Fibrous Glass Felt." 
Q. Do you find in that patent any suggestion of the use of fiber- 
glass for a roofing mop? A. No, quite the contrary, this is very far 

_ removed, in my opinion. 

264 Q. Willi you take up the patent to Fisher, 2, 224,149, and state 
what that reveals? A. This one is interesting in that it points out the 
necessity, which I think most people would admit, for the use of a lubri- 
cant in making textile fibers, glass. 
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Q. Do you find any suggestion in that patent of Pe use of fiber- 


glass for a roofing mop? A. No, sir. 
Q. Would you find any suggestion in that patent that asphaltum 

would lubricate the strands out of which a glass mop is made? A. Yes, 

it is one of 27 things he mentions that could be used as lubricants. It 

seems to me that he obviously tried to cover the waterfront and men- 

tion anything that could be used and he did mention bituminous compounds. 
Q. He mentioned bituminous compounds in connection with what ? 

A. As a possible material to spray during the drawing of the glass fila- 

‘ ments, as a lubricant. | 

Q. Now, you testified awhile ago, didn't you, that some kind of 


a lubricant would necessarily have to be used as you a a filament -- 





a strand from the filaments? A. Yes. | 
Q. Is that correct. Now, do you find any suggestion in that 
265 patent that after the strands have been made into yarns and the 
: yarns have been made into a roofing mop, that that roofing mop could 
‘ be used with asphaltum? A. No. | 
Q. Let's take up the patent to Fisher. : 
THE COURT: That is what we are discussing. _ 
BY MR. HENRY: | 
. Q. The patent to Rasic, 2, 295,914, and state what that reveals ? 


A. This is called a "Cleaning and Polishing Mop." The head contains 


a bunch of, and I emphasize the word, absorbent strands. 

Q. What kind of a mop is that? A. Well, itis not a glass mop 
because glass is not absorbent. 

Q. Do you find any suggestion in Rasic of the making of a mop 
out of glass for spreading hot asphaltum on roofs? A. No, sir, it 
> specifically claims that this mop is an absorbent material. 

Q. Let's take up the last patent that was cited, Weimann, 

my 2, 343, 600. Would you state, please, what that shows ? A. 2, 343, 600, 
this is entitled a "Method for Saturation of Fibruous Material" and it 
shows a method of adding a saturant to glass wool so that you end up 
with, again, instead of a fluffy mass with no coherence, you end up with 


| 
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a felt or a bat, or something that does have some integrity, that can be 
266 handled as a piece. 

Q. Do you find any suggestion in that patent of the use of fiber- 
glass for making a roofing mop? A. No, sir, I do not. 

Q. Now, Mr. Phillips, you have testified, have you not, that 
not any of the references that you have just finished discussing suggested, 
considered individually, the use of fiberglass for making a roofing mop 
to spread hot asphaltum on roofs. Now, I ask you the question, do those 
patents, considered collectively or in any combination of them, suggest 
to your mind the uSe of fiberglass for spreading hot asphaltum on roofs ? 

MR. SCHAFFER: I object, I'd like to state an objection. 

THE COURT: Same ruling, overruled. 

THE WITNESS: They do not. 

BY MR. HENRY: 

Q. Did the idea of using fiberglass for spreading hot asphaltum 
on roofs ever occur to you? A. No, sir, it did not. 

MR. SCHAFFER: Will you read the question ? 

(The question was read. ) 

BY MR. HENRY: 

Q. I wish you would give, in your judgment, the scientific ex- 

planation of what happens when a glass wool mop is dipped into hot 
267 asphaltum and is used to spread hot asphaltum on the roofs ? 

THE COURT: Do you know? 

THE WITNESS: I think I do now, after the fact, Your Honor. 
I certainly would not have known in advance. 

THE COURT: Have you ever seen it done? 

THE WITNESS: Yes, I have, and I have done it at home ona 
small scale. 

THE COURT: He may answer. 

THE WITNESS: I now have to, Iam sorry, have to talk like a 

_ professor for a few minutes or I can't answer. 
THE COURT: You go ahead and answer the best way you can. 
THE WITNESS: Well, it seems to me the crux of the invention, 


and what I would like to explain in simple terms, is that mops of glass 
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pick up the asphalt but release it more readily and continue to do so 


over a longer period of time than other materials. This is almost an 





anomaly but it is not, to my mind, obvious to one skilled in the art of 

mop- making or of glass making, that this would be true, it seems to me. 
MR. SCHAFFER: I move to strike that. 

.- THE COURT: I will strike that, that is not responsive. 

MR. SCHAFFER: I think the witness is making an argument 


| 
| 
BY MR, HENRY: | 


Q. All I want todo, Mr. Phillips, is have you, from your view- 


- under oath. 


point, give a scientific explanation of what happens when the mop picks 


268 up the asphaltum and releases it. A. All right. — 
rer THE COURT: I think you should limit your answer to that ques- 
tion, please. ! 
THE WITNESS: I will certainly try to, I will start over. 


It seems to me that what is happening is a rather complicated 
combination of three things, but I will try to explain each in simple 
terms. I think what is happening is a combination of adhesion, cohesion 
and viscosity. Now, by cohesion, I don't mean anything too difficult, it 
is the force holding a given material together, a piece of stainless steel 
> has .very high cohesion, it holds together, it has a high tensile strength; 
a piece of aluminum has less cohesion, it is not as strong; when we go 
to a liquid like mercury, it has still less cohesion, it is free to move; 
water has very little force between the molecules holding it together; 
asphalt is a liquid when it is heated and, again after the fact, it seems 
to me that its cohesiveness is somewhere between mercury and water, 
it does not hold together too well but certainly much better than water. 
> Now, the second thing that is involved here and then I will try 
to add them together quickly, is adhesion and by this I mean the force 
between one material and another one. For example, water prefers to 
cling to glass rather than to itself and if you dip a little wick of fiber 
into water or even a little solid tube, the water will try to climb the 
glass, it prefers to cling to the glass rather than to itself and this is an 
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269 evidence of adhesion. Mercury, on the contrary, clings tighter 
to itself than to glass, it prefers to make itself up into a little ball and 
get just as far away from the surface of the glass as possible. 

Now, when you get into adhesion, you get into such complicated 
things as this, that mercury will adhere readily to zinc or gold but very 
poorly to iron, I don't know why, but this is the fact of the matter; and 
that solder will adhere well to clean copper but very poorly to tarnished 
copper; and that some kinds of glue will adhere so tenaciously to a piece 
of glass that when they dry and crack, they actually pull pieces of the 


glass loose and make a pattern, this is called glue chipping. 


Now, I am getting to the point here ina moment. On the other 
hand, most plastic materials, even when they are liquid and hot and are 
applied to glass, will not stick at all well and the glass manufacturers 
actually have to spray a coupling agent to the glass fibers to make them 
stick to plastics or plastics to them, when they are trying to make glass 
reinforced plastics. 

Now, as nearly as Iam able to reconstruct what is happening 
in the glass mop. it is this, that when the glass is dipped into the liquid 

asphalt, the asphalt does not wish to adhere to the glass nearly as well 
as it does to cotton, to an individual fiber or filament, because the fila- 

270 ment is too slippery, the asphalt would prefer not to cling to 

that. So if we try just to put rough figures on, and 1am sure I could not 
defend these, but if we said that each glass filament only picked up a 
quarter as much asphalt as a cotton filament or fiber, but if because 

| of their smallness and the number of them, there were eight times as 

many glass filaments, then we would end up picking up eight times a 
quarter or maybe twice as much asphalt even though the individual glass 
filament doesn't want to pick it up. 

Now, why the faster release? Well, after it has picked up what- 
ever asphalt it can, the glass as compared with the cotton has no rough- 
ness, very low friction, no little cracks and crevices and unevenness 
for the asphalt to cling to, so whatever it is able to pick up will be re- 
leased quickly, there is nothing to hold it there. And since the asphalt 
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has better cohesion, now, to itself than such things as paint or glycerine 
or water, it will flow smoothly off of the mop once it has been removed 


| 


from the container. 





- | The only proof I can give of all of this is two things: First, 
that in actual experiments I have made myself, a glass mop is almost 
_ utterly useless with water which has so little cohesion that it just runs 
in a puddle, you can't even get the mop out of the container before the 
water is off of it and onto the floor, and even with a thing that is fairly 
viscous like glycerine but extremely slippery and with very low vis- 
271 cosity, it is no good in spreading glycerine, it requires some- 
‘ thing of the viscosity and cohesion of asphalt or pitch or tar in order to 
be a useful roofing mop. | 
i * * * * | * 
1 272 CROSS-EXAMINATION 
BY MR. SCHAFFER: 
Q. Mr. Phillips, do you recall approximately when you first 





heard of the so-called glass roofing mop? A. Yes, almost exactly 
one year ago. : 
Q. The first you had ever heard of it? A. Yes. ! 


Q. Is that correct, your answer is yes? A. That is correct. 





= Q. What was the occasion for your learning about glass roofing 
mops at that time? A. Well, asI recall it, I had just left RCA and 
gone to Rutgers University and Mr. Mohrfeld either heard or read about 
this and got in touch with me and came out to see me a few days later, 
and that was our first discussion of it. | 
y | Q. That was the occasion of your learning about | glass mops, 
is that correct? A. Yes. | 
= Q. Now, when was it that you first examined the patents and 
273 publications to which you have referred in your direct examina- 
tion? A. I would say about one month after our first contact, he gave 
me copies of all of these to examine. 
Q.So your examination of the patents was after your conversation 
4 with Mr. Mohrfeld, after you had learned about glass roofing mops from 
f him? A. Yes. 
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Q. So, then, your testimony that these patents and publications 
would not have suggested glass to you required the assumption, required 
you to project yourself back in time when you didn't know about glass 
mops, that is correct, isn't it? A. That is correct. 

Q. So the statement or the assumption that you made, couldn't 
have been based on the facts as existed and were known to you at the 
time you first made the assumption, that is correct? A. I can't follow 

that, Mr. Schaffer. 

Q. All right, I will see if I can make it plainer. When you first 
read these patents and publications, you knew that glass fibers, glass 

_ fiber material, had been used for roofing mops, we agree on that? A. Yes. 

Q. When you read these patents and publications, you also knew 

274 that it was the position of the plaintiff to establish that these 
patents and publications would not suggest the use of glass for roofing 
mops, that is correct? A. I assumed that. 

Q. You assumed it and you read them with that in mind? 

_A. Partially, I suppose yes. 
Q. You couldn't discard it from your mind, of course? A. I 
_ think that is right. 
Q. So you can't testify as a fact that if you had read these 
_ patents -- I withdraw the question, I misspoke. 
: Was it in 1956 that you first acquired any knowledge of a roofing 
mop? A. 1957, February of 1957. 
Q. 1957. The answer is yes, that it was February 1957? A. Yes. 
Q. Now, since that time you have done what, in connection with 
_ experimenting with roofing mops? A. Well, I have actually purchased 
a cotton mop, out of curiosity I purchased one of the stiff bristle type, 
I guess called Tampico, that is a type similar to an ordinary floor 
scrubbing mop; I obtained several samples of the glass hanks from Mr. 
Mohrfeld, I divided these up, I cut them up So that I had three each of 
cotton Tampico and glass, three small mops, if you like. I made up 
| mixtures of water with detergent, I purchased glycerine, I obtained 
some asphalt and I melted it, and I applied all three materials with all 





| 
275 three types of mops or brushes on squares of roof asphalt 
shingles which I also purchased, the purpose of this being to actually 
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compare the three things and to try to determine in my own mind just 
what did happen. : 

Q. All right. Now, let's go on from there. What was the . 
~ | weight of the glass mop that you so prepared? A. It was considerably 
heavier than either of the other two, and since it was made up of a por- 
tion of a hank, I would estimate it may have weighed two pounds. 

Q. Would that be considered a standard ; commercial glass 
roofing mop? A. No. | 

Q. What was the weight of the cotton mop that you fabricated ? 
A. I would estimate one pound. 

Q. How did you compare the pick-up of asphalt between the 
two, the glass and the cotton mop? A. Purely visually by looking at the 
amount of asphalt in the container before I dipped each mop in, looking 
at it afterwards to see whether I had picked up a third or half or quarter 


of it; not precision experimentation. 
Q. How much asphalt did you use in this manner ? A. Ihad 
about 10 pounds of it and I used most of it. : 
Q. Would that bea pail? A. It was a small container about so 
276 (indicating). It might hold three or four quarts. | : 
Q. You used that in your entire experiment with both the glass 
and the cotton? A. Yes. i 
* * * 2 * 
BY MR. LEONARD: : 
Q. Mr. Phillips, I will ask you to look at a few of these patents 
with me. A. All right. | 
Q. First, let us refer to the patent to Baird, et al., which is 
No. 2,133,183. Does this patent suggest to you that glass yarns or 
fabrics should be substituted for cotton where greater resistance to heat 
is desired? A. Yes, it suggests that. | 
Q. Let's now turn to the Slayter patent, No. 2, ‘ 237. Does 
this patent suggest to you that glass fibers are more resistant to high 


temperatures than organic fibers such as cotton? A. Not necessarily, 
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although I know that to be true. 
Q. Would you please refer to page 1, column 2, of the specifi- 


cation and lines 16 to 20, which I will read: 

"In addition, glass fibers have the property of being 
resistant to heat since the material is non-inflammable and 
also tends to carry away and distribute momentary applications 
of high temperature heat." 

Continuing: 

"Adjacent or intertwined textiles which are scorchable or 

inflammable will consequently be deprived of a large portion 

of heat..." 

Will you refer now to Slayter, et al., Patent No. 2,133, 238. 
Does this patent suggest to you that asphalt acts as a lubricant to inhibit 
the mutual scratching or abrasion of adjacent glass fibers? A. It is 
mentioned as one of many, yes. 

Q. And now will you refer, please, to the patent to Kahn, 
2,197,866. Does this patent suggest to you that glass fibers possess 
heat resistance? A. Yes, sure. 

Q. And now will you refer to the Slayter Patent 2, 206, 059. 
Does this patent suggest to you that asphalt has the property of serving 
as a lubricating medium between fibers during the interfelting action in 
the fabrication of this felt? A. During the interfelting action, yes. 

Q. Will you please explain what the interfelting action is ? 

A. Well, it is simply taking glass wool or fibers, which you want to 

bind or felt together into a more compact mass, and mixing, spraying 

or adding to them something which will bind them together and if, inci- 
278 dentally, it lubricates, that would be an advantage. 

Q. You said, I believe, that you want to make them into a more 
compact mass? A. Yes. 

Q. Now, isn't it a fact that during the compaction of that mass, 
each and every one of the fibers present should slide over other fibers 


while the mass is being compacted? A. Yes. 





147 
Q. And then would not the lubricant function to prevent those 
fibers from abrading each other during that sliding action? A. They 
should already have had a lubricant on them before they, ever started 
to be interfelted. : 
Q. Very well, sir, but I suggest to you, does not the patent 
» suggest that asphalt precisely will function as a lubricant during that 
relative movement of the fibers which takes place during the interfelting 
action? A. As an additional lubricant, yes. : 
Q. Thank you, sir. Would you please look at the Powers Patent, 
No. 2, 224, 274. Does this patent suggestto you the direct substitution of 
 “e glass fibers for cotton fibers in an automobile tire? A, Yes, it does. 
Q. Thank you. Will you please refer now to the patent to 
279 Owens, 2,243,917. Does this patent suggest to you that glass 
fibers are suitable for use as an applicator for a corrosive material ? 
A. Yes. | 
| Q. Will you refer, please, to the patent to Weimann, 2, 343, 600. 
Am I correct that in this patent there is disclosed a method by which a 
bat of relatively light density glass fiber wool is saturated with asphalt 
and then densified to a substantial extent? A. Yes. i 


Q. And then the process finishes by setting up the asphalt to 





hold the wool in this smaller or thinner, denser condition? A. That is 
correct. : 

Q. Now, during this process, is it correct that a molten asphalt 
is sprayed thoroughly onto the mass of light, low density wool? A, 
That is correct. ! 

Q. Now, you testified, I believe, that the immersion of the 
glass in molten asphalt would drive off any lubricant present on the 
wool at that time? A. That is correct. | 

Q. Would the similar immersion here in hot asphalt drive off 
that lubricant present? A. Using the lubricants that are used today, yes. 

280 Q. You testified, I believe, that the asphalt then replaced the 

lubricant? A. That is correct, dissolved it and replaced it. 
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Q. Would it also replace the lubricant here? A. I don't know 
what kind of lubricant they are using here, they mention so many, it 
could be anything. 

Q. But the asphalt would function as a lubricant as the mass 
is densified and compacted, in the same way that we said? A. I said, 
again it should not be necessary, it would act but it is not important if 
the original lubricant was doing its job. 

aK * * a 

282 MR. HENRY: I would like to read into the record a small part 
of the deposition of Mr. Jack H. Waggoner and the part that I am 
reading into the record -- this, Your Honor, is the copy that Iam going 
to file, the original was missing. 

THE COURT: Yes, I understand. 

MR. HENRY: The part that Iam going to read is found on pages 
9 to 14 and relates to the research department of Owens-Corning. 

MR. SCHAFFER: 9 to 14? 

MR. HENRY: Yes, sir. First, I would like to read something 

283 about Mr. Waggoner's qualifications. 

MR. SCHAFFER: There are eight pages of them here; no, six 
pages. 

MR. HENRY: Maybe it is not necessary to read all of that into 
the record if counsel will stipulate that he is a chemist, a research 
chemist, manager of experimental plant, and that he was the research 
engineer of the Owens-Illinois Glass Company at Muncie, Indiana, 1937; 
he was a General Factories Chemist of Owens-Illinois Glass Company, 
Toledo, 1938; he was a Product Control Supervisor of Owens-Corning 
Fiberglas Corporation at Newark and Toledo from 1939 to 1943; he was 
Technical Assistant to the General Manager of the Fiberglas Division 
of the Pittsburgh Plate Glass Company, Pittsburgh, Pennsylvania, 1953. 

MR. SCHAFFER: I will stipulate that Mr. Waggoner so testified. 

x * * * 

(Thereupon, page 9 of the deposition of 

JACK H. WAGGONER 
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was read as follows:) : 

"Q. Mr. Waggoner, I notice in the paper = you 
have just handed to me and which has been incorporated in the 
record that you were at one time a chemical engineer --Ilam 
sorry -- you were a research chemist for the Libbey-Owens 
Sheet Company of Charleston, West Virginia. Does that or- 
ganization have anything to do, to your knowledge, with the 
Owens-Corning Fiberglas Corporation? ! 

"A. It has no connection whatsoever. : 

"Q. Ialso notice, on the same paper, that you were a 
product control supervisor of the Owens-Corning Fiberglas 
Corporation of Newark, Ohio. Does the Owens-Corning Fiber- 
glas Corporation of Newark, Ohio have anything to do with the 
defendant in this case; that is, the Owens-Corning Fiberglas 
Corporation ? | 

"A, Idon't get that. You say does Owens-Corning have 
anything to do with Owens-Corning ? | 

"Q. It is the same corporation but the address is Newark, 
Ohio; is that a part of the Owens-Corning Pibergias Corporation ? 

"A. That is correct. 

"Q@. Also, on this same paper I notice that from 1944 to 
1946 you held the position of general process control manager 
of the Owens-Corning Fiberglas Corporation; that is correct, 
is it? 

"A, Yes, sir. : 

"@. What were your duties as general process control 
manager ? 

"A. Ihave a 300-page book describing those duties, if 
you want to read that. | 

"Q. In general, what was it? Did you do any research 
work ? 

"A, 1943 to -- 

"Q. 1944 to 1949 
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"A, I was never connected with the Research Department 


of the Owens-Corning Fiberglas Corporation. I was never a part 
of the research development, engineering, analyzing; and Mr. 
Schaffer can get you the other fifteen functions of the Research 
Department there. I never was a part of that division of Corning. 
I have always been connected with manufacturing and sales. As 
such, I had people under me who carried on development work, 
which might be classified by some as research. 

"Q. Will you describe for the record the size of the 
Research Department of Owens-Corning Fiberglas Corporation 
and how many people were employed in it at the time that you 
were employed during 1944 to 1946, if you remember? | 

"A. The Owens-Corning Fiberglas Corporation has al- 
ways maintained a very extensive Research Department. The 
number of people employed under that heading, of course, 
varied from time to time, but I would estimate that Owens- 
Corning Fiberglas Corporation had a minimum of -- I will have 
to make estimates -- a minimum of 400 people so employed 
during that period and that over the years it had varied from 
that to -- at that period -- as high as 700 people. 

"Q. Do you mean that these 400 people and these 700 
people were engaged in research work? 

"A. According to the official set-up at Corning, they 
came under that heading. How much detail would you like to 
have? That Research Department included all of Owens- 
Corning general engineering, product development and many 
other services related to those two things. 

"Q. Was a part of that research related to new uses of 
fiber glass yarns? 

"A. New uses? 

"Q. Yes. 


"A. Yes, sir. 
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"Q. In what proportion were these research works en- 
gaged in research relating to new uses for fiber glass yarns as 
compared with fundamental research in the production of fiber 
glass, itself? : 
"A. Yarn? You mean textiles? | 
"Q. Fiber glass yarns, regardless of the use that it 
was put; new uses for fiber glass yarns. 
"A, What per cent of the four to seven hundred? 
"Q. Yes. | 
"A. I would say -- it continulusly varies, but it would 
be not more than 8 to 10 per cent on that one detail, I would say. 
Of course, I have no figures for it." 3 
287 MR. HENRY: That is all that I wish to read from that part of it. 
I now turn to page 45, at the middle of the page: | 
"Q. Would you say that the use of fiber glass for 
making a roofing mop to spread hot asphaltum is a good idea? 
"A, I think it is a fine idea. A glass mop for asphalt 
is a good idea. It has been proven by many peopes” 
Now, I turn to page -- my copy skips 46 and goes to ike 
MR. SCHAFFER: You may have mine. ! 
THE COURT: Did you have something on 46 you — to read, 
Mr. Henry? | 
MR. HENRY: Yes, sir, Idid. I thought I did, I mean ¢ have 
marked it 46. My notes are fouled up. I will have to abandon the idea 
of reading any more from this one, I can't find it —_ 
THE COURT: You can't find it? 
MR. HENRY: Maybe if we had a ten minute recess, I could 
find it, but I don't want to impose on the Court. 
THE COURT: Do you have another witness ? 
MR. HENRY: Yes, sir, I do. 
THE COURT: How long will he be? 
MR. HENRY: I don't think he is going to be ove half an hour. 
THE COURT: I suppose we will wait until after lunch for him. 
(Luncheon recess, 12:25 p.m. to 1:45 p.m.) | 
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MR. HENRY: Before recess, I was reading into the record a 
part of the deposition of Mr. Jack H. Waggoner. I think the last 
answer to the question I read was this: 

"A. I would say -- it continuously varies, but it would 
be not more than 8 to 10 per cent on that one detail, I would say. 
Of course, I have no figures for it.” 

I am reading on page 13: 

"Q@. That is new uses for fiber glass yarns -- 8 to 10 
per cent? 

"A, Just uses, you mean, not product development? 
Just uses ? 

"Q. Will you describe what you mean by ‘product de- 
velopment,’ if you will, please? 

"A. Well, by product development I mean the conception 
of new possible use and all the work involved in finding out 
whether the use is practical. By product development I mean 
more the development of the idea after it has been established. 

"Q. Still referring to the years 1944 to 1946, did you 
have anything to do with product development in its relation to 
developing the use of fiber glass yarns for mop -- for roofing 
mop making purposes? 

"A. What was that period, again? 

289 "Q. 1944 to 1946; or any other period? Let me re- 
phrase the question. 

When did you first have knowledge that it would be 
desirable to use fiber glass yarns for making a roofing mop 





for spreading hot asphaltum on roofs? 
"A. Ihave no proof that I had knowledge-- 
"Q. To the best of your recollection. 
"A. Ihave no proof that I had knowledge of the use of 


fiber glass yarns in the making of mops before 1946." 
* * * * 
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[ Filed in open court 2/20/58] PLAINTIFFS’ EXHIBIT 5 


UNITED STATES DISTRICT COURT —C 
FOR THE DISTRICT OF COLUMBIA | 


FRANK K, LOWER AND ) 
THOMAS R. HATZ, JR. ) 
Plaintiffs 
v. | Civil Action No. 1145-53 
ROBERT C. WATSON, | 
Commissioner of Patents ) ! 
Defendant ) | 
MEMORANDUM | 


In this action under Revised Statutes, Par. 4915, Plaintiffs seek 
to have the Court authorize allowance of a patent containing claims 14 
to 17, inclusive, of their application Number 642, 444 for a patent ona 
spun glass mop which is intended to be used for applying hot roofing 
compositions such as asphalt. i 

This issue is whether the x replacement of cotton by spun glass in 
a mop which is intended to be used for applying hot roofing material is 
patentable. The Defendant's position is that it is not patentable first, 
because it involves merely the substitution of one well known material 
for another in a manner which would be obvious to one skilled in the 
art, and second, because if there is any inventive concept involved, it 
resides in the method of applying roofing material and not in the mop 
itself. ) 

The Plaintiffs’ position is that the basic question is whether Plain- 
tiff's accomplishment is to be construed as falling within the general 
rule holding that a simple substitution of material does not amount to 
invention, or whether it is to be brought into the class of exceptions 
wherein the facts indicate that a startling and unexpected result has 


been achieved. 


' 
! 


On the basis of the showings in the record the Court finds that the 
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disallowed claims do not involve merely the substitution of materials in 


a manner which would be obvious to one skilled in the art, but rather that 

the substitution was one which was so lacking in obviousness that it was 
pronounced unworkable by the manufacturer of the substitute material, 
namely, glass fiber cords, who would be expected to be skilled in the af 
art. 


In view of the above, and in the circumstances as Bepelopee in the 


Te ae 





~ 





record in which the roof mop composed of glass fiber strands is in well 
night universal | use because of its completely demonstrated superiority 
to that composed of old cotton fibers, the Court finds that the claims in 
question do not involve a simple substitution of material which would 
normally not be patentable, but that, as claimed by Plaintiffs, a startling 
and unexpected result has been achieved, and that patentability is present. 
See Smith v. Goodyear Dental Vulcanite Co., 93 U.S. 486; 
Potts v. Creager, 155 U.S. 497 
Hogan v. Westmoreland, 163 Fed. 289 
United Shoe Machinery Corp. v. Ferrel, 64 F. 2d 101 
General Electric Co. v. Harkins Mfg. Co., 224 Fed. 464 
The Court likewise is not persuaded that the second ground for 
disallowance of the claims in question is justifiable on the ground 
asserted by the Defendant, namely, that if there is any inventive con- 
cept it resides in the method of applying roofing material rather than 
in the mop itself. In the decision of the Board of Appeals of the Patent 
Office affirming the decision of the Primary Examiner it is stated that 
the Board of Appeals consider that the claims are drawn to a mop per 
se which in no way distinguishes in structure from any other mop made 
up of glass fibers, and that the only difference in the claims over the 
prior art is in the particular use to which the mop is put. (Page 4 of 
decision - 170 of file wrapper) 
In the claims in question the first words are "In a roofing mop 


designed for the spreading of asphalt in a molten condition and at high 


temperatures", which words constitute an introductory clause. 
The Court recognizes, as stated in Hall v. Shimadzu, 59 F. 2d 225, 
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quoting with approval from the opinion in Braren v. Horner, 47 F. ad 
358, 364, that "Generally speaking, it is well established that an intro- 
ductory phrase will not be considered as part of the subject matter of a 
claim but there are exceptions to this rule * * *", and as further 
stated therein, quoting with approval the opinion in Schram Glass Co. 

v. Homer Brooke Glass Co., 249 Fed. 228, 229, "While it is true that 
this clause of itself does not describe an element in the combination, it 
should not for that reason be ignored. Each of the elements of the com- 
bination should be read in the light of this clause and should be modified 
by it." | 

The Court thinks that the following from the opinion in the Hall v. 
Shimadzu, supra, is applicable herein. "With reference to the counts 


here in issue, we think that the phrase here under consideration is 


more than merely an introductory phrase, and is absolutely essential 
to point out the invention that is here involved", and that equally applic- 
able is the following in said opinion, further quoted from the opinion in 
Schram Glass Co. v. Homer Brooke Glass Co. , supra: | "Such a clause 
of itself may entirely fail to supply a necessary element in a combina- 
tion (Morgan Envelope Co. v. A. P.W. Co., 152 U.S. 425; 14S. Ct. 
627, 38 L. Ed 500) yet it may so affect the enumerated elements as to 
give life and meaning and vitality to them as they appear in the combina- 
tion * * *", The Court finds itself unable to agree that the claims are 
drawn to a mop per se. Rather, the Court feels that in the circum- 
stances in this case as developed in the record, with respect to the 
peculiar characteristics and uses of roof mops the introductory clause 
gives life and meaning and vitality to the remainder ofthe claim. The 
Court concludes that the introductory clause is a vital part of the claim. 
See also In re Tanozyn, 97 USPQ 150, decided March 13, 1953. 

In the Court's opinion the references relied upon by Defendant 
re inapplicable to Plaintiffs’ application. They are: | 

Courtney - A mop of the type commonly used for scrubbing 

floors. There is no suggestion that the mop- 
head be made of spun glass fibers. 
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Rheinberger - A brush designed to be used for removing shine 


from clothes resulting from wear. 

Owens - A corrosive resistant yarn and fabric. A yarn 
made of spun glass fibers and capable of being 
woven into a fabric. The patentee suggests an 
example of the many uses to which the yarn may 
be put "for example the doctor, brush or swab 
used in touch-up work in electro-plating™. 

Rasic - Cleaning or polishing mop. There is no refer- 
ence in the patent to the use of spun glass fiber 
in the mophead. 

Grunbert - A bottle stopper with an applicator extension. 

Schroger - A cosmetic applicator. 

In the circumstances, the Court concludes and holds that applicants 
are entitled to receive a patent for their invention as specified in the 
claims involved in the decision of the Board of Appeals. 

Counsel will prepare tentative findings of fact and submit proper 
order. 

/s/ Charles F. McLaughlin, Judge 
_ November 10, 1953 
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- [Filed June 27, 1958] 


> OPINION | 
This is an action brought by the plaintiff Haloro, Inc. as assignee 
| 
of Frank K. Lower and Thomas R. Hatz, Jr. against the defendant 


' 
' 


Owens-Corning Fiberglas Corporation, alleging infringement of letters 
patent No. 2, 671,922 for a spun glass roofing mop, granted March 16, 
1954, based upon an application filed January 22, 1946 by Lower and Hatz. 
v In the proceedings in the Patent Office, after protracted considera- 
« tion, all pertinent claims were finally rejected by the Examiner. There- 
after, on appeal to the Patent Office Board of Appeals, that Board, on 
September 30,1952, affirmed the rejection by the Examiner. 

Suit was then filed in this Court under 4915 R.S. and the patent 
in issue was granted pursuant to a judgment entered November 24, 1953. 
The suit was against the Commissioner of Patents of which the defendant 
a | had no knowledge until after the patent issued. | 
a In this suit for alleged infringement of the FARES the defendant 
interposes three principal defenses, as follows: 

1. The patent in suit is invalid. 

2. The patent in suit is unenforceable because it was induced by 
fraud and inequitable conduct practiced by the plaintiff on this Court. 

3. Even if the patent were valid, the acts of defendant would not 


constitute infringement. 





«| The Patent Office Board of Appeals, in affirming the decision of 
vo the Examiner rejecting the claims of Lower and Hatz, said: 
"The issue presented in this appeal simply stated is: 


Does it involve invention to substitute glass fibres for the 





sf usual cotton fibres commonly used in a roofer's mop? 
"The Examiner's position is that no invention is invol- 
> | ved in substituting glass fibres for the yarn or cotton fibres 
es used in the prior art since merely the expected result due to 
4 the well known inherent properties of the glass fibres is ob- 


tained and we agree with him in this respect. | 
* * ok | 

| 

| 
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'"* * Jn the present case the substitution of glass fibre 


yarn for the prior art cotton yarn in a mop head does not produce 
any new mop having unexpected and highly useful properties since 
appellants admit that such a mop used for other purposes (than 
appellant's specific use as a roof mop for applying hot asphalt to 
a roof) is completely unadapted to such uses due to low absorption 
properties and quick deterioration. It thus becomes apparent 
that any useful and unexpected results which might flow from the 
substitution of glass fibres for cotton fibres in a mop are obtained 
only when the mop is used for applying hot asphalt to a roof, but 
the n mop itself apart from any particular use to which it may be 
put has no properties to distinguish it structurally from a prior 
art mop in which glass fibres have been substituted for the con- 
ventional cotton yarn. 

"We consider that the claims are drawn to a mop per se 
which in no way way distinguishes | in structure from any other mop 
made up of glass fibres and that the only difference in the claims 
over the prior art is in the particular use to which the mop is put. 
In our opinion, the use to which the device is put cannot be con- 
sidered as a patentable limitation carrying the claims. We con- 
sider In re Laurent, 645 O.G. 721; 38 CCPA 811; 88 USPQ 369; 

186 F(2d) 741 as supporting our position. 
"Appellants have presented considerable evidence to show 


that their mop has enjoyed great commercial success and contend 
"WS coarumneennestestinseasre 


that in view of this we should resolve all doubts in favor of paten- 

tability of the claims. Since we have no doubt on the question of 

patentability we do not consider that the question of commercial 

“success is involved in this case. Inre In re Day, 118 F(2d) 352; 

28 CCPA 1002; In re Russell, 34 CCPA 721, 71 USPQ 85." 

In the subsequent proceeding filed in this Court under 4915 R.S., 
the plaintiff undertook to establish that the only mop being used at the 
time of the trial was the glass roofing mop, this being for the purpose 


of establishing commercial success of the glass mop. 
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This contention was made as part of Plaintiffs’ endeavor to present 
new facts in this Court which would warrant reversal of the decision of 
the Patent Office. | 

The pattern of the plaintiffs’ case is reflected in plaintifts trial 
brief filed in the 4915 proceeding, in which counsel for plaintiffs, sum- 
marizing their contentions, said: ; | 

"Stating the proposition in simple English, the basic ques- 

| tion is whether or not this accomplishment of the plaintiffs is to 
be construed as falling within the general rule, holding that the 

Simple substitution of material does not amount to invention or 

whether it is to be brought into that class of exceptions wherein 

the facts indicate that a startling and unexpected result has been 
achieved. " : 
| On the subject of commercial success of the glass; mop, after 
referring to the decision of the Patent Office as being due to the Patent 
Office basic misconceptions, plaintiffs’ brief went on to say: 

"If it were doubtful they would be forced under the pre- 
vailing law.to resolve the doubt in favor of the plaintiffs, because 
of this commercial success which has undeniably been established. 
It is believed that this commercial success of the invention will 

! be further established beyond all question of contradiction at the 


\ trial by testimony which will show that the old cotton mop head 
has been rendered completely obsolete and the only mop which 


is now being used throughout the roofing industry includes the 
op head of spun glass fibre."" (Underscoring supplied) 







fin testimony in the 4915 proceeding, Mr. Hatz testified: 
“"@. Mr. Hatz, today what is the mop head which is meeting 
with universal use throughout the roofing industry? 
"A, They all use glass. In fact I had trouble getting this 
cotton." | 


“On the next page of the transcript of testimony, counsel for plain- 





tiffs in the 4915 proceeding (not counsel in the pending proceeding) said: 
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"If it please your Honor, I want to show the present state of 


the roofing industry; that today the only mop that is being used is P 
the glass roofing mop, and that I have letters and advertisements 





| lt de 3) 1 


and circulars here, some from the subsidiaries of the Owens- 
Corning Glass Company, showing that it is being sold from Califor- "I 
nia through Chicago, St. Louis, Atlanta, Georgia, and the East, 
showing that it has been universally adopted. It has brought a - 
complete revolution in the roofing industry." (Underscoring sup- 
plied) | 
Subsequently, counsel for plaintiffs in argument to the Court, re- 
ferred to affidavits filed in the Patent Office, and said: 

"These affidavits show that the only mop which is today 
being used in the roofing industry is a spun glass mop." (Under- 
scoring supplied) 
In the present proceeding it was established that the affidavits re- 


ferred to did not Support the representations of Counsel as quoted above. 


| 
In further argument to the Court in the 4915 proceeding, counsel | 
for plaintiffs stated: 

"So far it has never been denied by anything of record in 

this case in the Patent Office, and no evidence introduced, and_ 

today the only mop that is being used is the glass mop." 

(Underscoring supplied) 


And further, in counsel's argument in that proceeding, counsel said: 


"We have evidence today the only mop they are using is the 


spun glass mop. Certainly that is sufficient improvement to sup- 
port patentable invention." (Underscoring supplied) _ 


The fhe foregoing recitals | indicate a deliberate te purpose on the part 


anette LOO CO 


of the plaintiffs in the 4915 proceeding to convince the Court of the 
ee 

commercial success of the glass mop even to the point that it had ren- 
dered obsolete the old cotton mop head,~ and, further, that i Ree 


ore ne se 


considered this a material part of their case. — 





ae! oO 


———The success of the plaintiffs’ effort in this regard is evidenced 


tO AeA De pe whist: 


by the Court's Findings of act No. 6 that 


es eee eee 
Pe ond 
ee tied 


> eee g le 
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"The spun glass roofing mop has been universally adopted 
by the roofing industry and has rendered the old cotton mop ob- 
solete. "' : 
In the pending proceeding it was conclusively established that the 
o representations made to the Court as outlined above and which were the 
pr basis of the Court's Findings of Fact No. 6 were untrue, Indeed, in 
this proceeding, by deposition, Mr. Hatz testified that the represen- 
tations were not true and present counsel for the plaintiff, _While deny- 
‘ing that a false statement was madé, said "I agree that a wrong state- 
“ment was made.” 
~~liadition to these admissions by the plaintiff, J defendant in 


- this action by competert and convincing testimony regarding sales by 





uae the largest company in the business established that in the year 1953 
the sales of cotton and glass roofing mops computed in pounds of those 
materials indicated that sales of glass mops amounted to less than one- 
half of one per cent. of the total sales. Computed in number of roofing 


et 


mops sold, the sales of glass roofing mops” as ‘Compared with ‘cotton 7 


roofing mops amounted to approximately . 2%. It was further established 


__ that in 1956, three years after the 4915 4915 proceeding, the | idles of glass 
- “mops by this particular company were less than one-half of one per cent. 


‘of the ‘total sales of glass and cotton mops. The testimony further indi- 


Le 0 lhe 





cates that the over-all figures for the entire industry would probably 
show an even smaller sale of glass. | 
It is, of course, impossible to evaluate and determine precisely 
the extent to which the misrepresentations outlined above determined 
the judgment of the Court in favor of the plaintiffs in the 4915 proceed- 
7a ing. It is a fact that the Court's Memorandum referred to "* ® ® the 
circumstances as developed in the record in which the roof mop com- 
posed of glass fibre strands is in well nigh universal use because of it's 
” completely demonstrated superiority to that composed of cotton fibres, 
** ." In its Findings of Fact No. 6 quoted above, the Court found: 
“The spun glass roofing mop has been universally adopted 
by the roofing industry and has rendered the old cotton mop ob- 
i solete." (Underscoring supplied) | 
‘ | 
| 
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These quotations from the Memorandum Opinion of the Court and 
- from its Findings of Fact obviously are founded upon the plaintiffs’ 
misrepresentations in the 4915 proceeding. Under these circumstances, 
the Court in this proceeding first meets the defendant's contention that 
the patent in suit is unenforceable because it was induced by fraud and 
inequitable conduct practiced by the plaintiffs in the 4915 proceeding. 
Counsel for plaintiff in his brief in this proceeding concedes 
that The Court has authority to dismiss such suit if fraud is actually 
proved on the ground that the plaintiff is in Court with unclean hands.” 
Controlling principles are found in the cases of Hazel-Atlas Glass 
Co. vs. Hartford-Empire Co., 322 U.S. 238, and Precision Instrument 
Manufacturing Co. et al. vs. Automotive Maintenance Machinery Co., 
324 U.S. 806. 
As was said in the Precision Instrument case, supra: 
"* * Thus, while 'equity does not demand that its 
Suitors shall have led blameless lives,' Loughran vs. Loughran, 
292 U.S. 216, 229, as to other matters, it does require that they 
shall have acted fairly and without fraud or deceit as to the con- 
troversy in issue. Keystone Driller Co. vs. General Excavator 
Co., 290 U.S. 240, 245; Johnson vs. Yellow Cab Co. , 321 U.S. 
383, 387; 2 Pomeroy, Equity Jurisprudence, (5th Ed.) 88 379-399." 
And further in its opinion in the Precision case, the Court said: 

'"* * The far-reaching social and economic consequences 
of a patent, therefore, give the public a paramount interest in 
seeing that patent monopolies spring from backgrounds free from 
fraud or other inequitable conduct and that such monopolies are 
kept within their legitimate scope. * * " 
| Finding that the patent in suit was procured by fraud and mis- 

representations practiced by the plaintiffs in the 4915 proceeding, the 


| Court is of the opinion that the complaint herein should be dismissed 
for want of equity. 


Pal 
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Counsel for defendant will submit tentative Findings of Fact, 
Conclusions of Law and judgment consistent with the foregoing. 


/s/ Joseph C. McGarraghy 
JUDGE! 


June 27, 1958 





[Filed Aug. 11, 1958] 
FINDINGS OF FACT 


1. Plaintiff, Haloro, Inc., is a corporation organized under the 
laws of the State of New Jersey. : 

2. Defendant, Owens-Corning Fiberglas Corporation, is a cor- 
poration organized under the laws of the State of Delaware and has for 
the purposes of this proceeding, waived any question of venue pursuant 
to Title 28, Section 140Q(b) United States Code. i 

3. This is an action brought by plaintiff, as assignee of Frank K. | 
Lower and Thomas R, Hatz, Jr., against defendant alleging infringe- 
ment of United States Letters Patent No. 2, 671, 922 for "Spun Glass 
Roofing Mop" granted to plaintiff on March 16, 1954, and based upon an 
application filed January 22, 1946 by Lower and Hatz. | 

4. In the proceedings in the Patent Office, after protracted 
consideration, all pertinent claims of the said application were finally 
rejected by the Examiner. Thereafter, on appeal to the Patent Office 
Board of Appeals, that Board, on September 30, 1952, affirmed the re- 
jection by the Examiner, holding that no invention was involved. 

5. Following the adverse decision by the Patent Office Board of 
_ Appeals a so-called R.S. 4915 suit was filed in this Court by Lower 
and Hatz against the Commissioner of Patents and the patent in issue 
was granted pursuant to a judgment of this Court entered November 24, 
1953. | 

6. In the R.S. 4915 suit the plaintiffs undertook to establish 
that the only mop being used at the time of the trial was the glass roof- 
ing mop which was the subject of their then pending patent application. 
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This contention was made as part of plaintiffs’ endeavor to presamt new 
facts to this Court which would warrant reversal of the decision of the 
Patent Office. 

7. The pattern of plaintiffs’ case in the 4915 proceeding is reflec- 
ted in plaintiffs’ trial brief filed in that proceeding, in which counsel for 
plaintiffs, summarizing their contentions, said: 

"Stating the proposition in simple English, the basic 
question is whether or not this accomplishment of the plaintiffs 
is to be construed as falling within the general rule, holding that 
the simple substitution of material does not amount to invention or 
whether it is to be brought into that class of exceptions wherein 
the facts indicate that a startling and unexpected result has been 
achieved." 

After referring to the decision of the Patent Office as being due to the 
Patent Office basic misconceptions, plaintiffs’ brief went on to say: 

"If it were doubtful they would be forced under the pre- 
vailing law to resolve the doubt in favor of the plaintiffs, because 
of this commercial success which has undeniably been established. 
It is believed that this commercial success of the invention will 
be further established beyond all question of contradiction at the 
trial by testimony which will show that the old cotton mop head 


has been rendered completely obsolete and the only mop which is 
now being used throughout the roofing industry includes the mop 


head of spun glass fibre." (Underscoring supplied) 
8. In testimony in the 4915 proceeding, Mr. Hatz testified: 


"Q. Mr. Hatz, today what is the mop head which is 
meeting with universal use throughout the roofing industry? 

"A. They all use glass. In fact I had trouble getting this 
cotton." 
On the next page of the transcript of testimony, counsel for plain- 


tiffs in the 4915 proceeding (not counsel in the pending proceeding) said: 
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"If it please your Honor, I want to show the present state 


of the roofing industry; that today the only mop that is being used 
is the glass roofing mop, and that I have letters and advertise- 





ments and circulars here, some from the subsidiaries of the 
Owens-Corning Glass Company, showing that it is being sold from 
California through Chicago, St. Louis, Atlanta, Georgia, and the 
East, showing that it has been universally adopted. It has brought 
a complete revolution in the roofing industry." (Underscoring 
supplied) | 
Subsequently, counsel for plaintiffs in argument to the Court, 
referred to affidavits ,filed in the Patent Office, and said: 
"These affidavits show that the only mop which is today 
being used in the roofing industry is a spun glass mop. e 
(Underscoring supplied) ! 
9. In the present proceeding it was established that the affidavits 
referred to did not support the representations of counsel as quoted above. 
10. In further argument to the Court in the 4915 proceeding, 
counsel for plaintiffs stated: | 
"So far it has never been denied by — of record in 
this case in the Patent Office, and no evidence introduced, and_ 


today the only mop that is being used is the Bass | ant * CU. nder- 


scoring supplied) 


And further, in counsel's argument in that sosnedltae counsel 


"We have evidence today the only mop they are using is the 


spun glass mop. Certainly that is sufficient improvement to sup- 

port patentable invention." (Underscoring suppl ied) 

11. The foregoing recitals in Findings Nos. 7,8 and 10 indicate 
a deliberate purpose on the part of the plaintiffs in the 4915 proceeding 
to convince the Court of the commercial success of the glass mop even 
to the point that it had rendered obsolete the old cotton mop head, and, 
further, that plaintiffs considered this a material part of their case. 


The success of the plaintiffs’ effort in this regard is evidenced by the 
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Court's Finding of Fact No. 6 that 
"The spun glass roofing mop has been universally adopted 

by the roofing industry and has rendered the old cotton mop ob- 

solete. " 

A similar statement is contained in this Court's Memorandum Opinion 
in the 4915 proceeding. 

12. In: the present action it was conclusively established that 
the representations made to the Court as outlined above and which were 
the basis of the Court's Finding of Fact No. 6 in the 4915 proceeding 
were untrue. Indeed, in the present action, by deposition, Mr. Hatz 
testified that the representations were not true, and present counsel 
for the plaintiff, while denying that a false statement was made, said "I 
agree that a wrong statement was made." 

13. The defendant in this action established by competent and 
convincing testimony regarding sales by the largest company in the 
business that in the year 1953 the sales of cotton and glass roofing mops, 
computed in pounds of those materials, indicated that sales of glass mops 
amounted to less than one-half of one per cent. of the total sates Com... 
puted in number < Of roofing mops sold, the “sales of glass roofing mops 
as compared with cotton roofing mops amounted to approximately two- 


nr, nga tel oi ret 
net ee 


aad of one per cent. It was further established that in “1956, three 
years S after the 4915 | proceeding, the sales of glass mops by this partic- 
ular company were less than one-half of one per cent. of the total sales 
of glass and cotton mops. The testimony further indicates that the over- 
all figures for the entire industry would probably show an even smaller 
sale of glass. 

14, This Court's Memorandum Opinion and Findings of Fact in 
the 4915 proceeding, which resulted in the grant of the patent, were ob- 
viously founded to a significant extent upon the plaintiffs’ misrepresenta- 
tions and fraud in that proceeding. 

15. The patent in suit was procured by fraud and misrepresenta- 
tions practiced by the plaintiffs in the 4915 proceeding and it is, there- 
fore, unenforceable. 
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16. The complaint herein should be dismissed for want of equity. 


CONCLUSIONS OF LAW i 
1. The Court has jurisdiction of the parties and the subject- 
matter of the action. i 
2. The Daten te ial ie is unenforceable because it was procured 
by fraud and inequitable conduct practiced by the applicants in the pro- 
ceeding in this Court in in 1953 which resulted in the grant. of the patent. 
Controlling principles are found in the cases of Hazel- Ailas Glass Co. vs. 
Hartford Empire Co., 322 U.S. 238, and Precision Instrument Manu- 
facturing Co. et al. vs. Automotive Maintenance Machinery Co., 324 
U.S. 806. : 
3. The complaint should be dismissed with prejudice with costs 
to defendant. : 


/s/ Joseph C. McGarraghy 
United States District Judge 


No objection as to form: | 


/s/ Conder C. Henry 
Attorney for Plaintiff 





[Filed August 11, 1958] 
JUDGMENT 


THIS MATTER having come on for trial on the merits, and upon 


consideration of the testimony and other evidence adduced, and for the 
reasons set forth in the Findings of Fact and Conclusions of Law en- 
tered by the Court herein, it is by the Court this 11th day of August, 

1958, | 





ORDERED, ADJUDGED AND DECREED that ee be entered 
in favor of defendant and against plaintiff herein on the merits, and that 
the complaint be and hereby is dismissed with prejudice with costs to 
defendant. /s/ J — c. Rice pasty 


United States District J udge 
No objection as to form: | 


/s/ Conder C. Henry 
Attorney for Plaintiff 
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[Filed September 4, 1958] 


NOTICE OF APPEAL 
Notice is hereby given this 4th day of September, 1958, that 
the plaintiff, Haloro, Inc. hereby appeals to the United States Court of 
Appeals for the District of Columbia from the judgment of this Court...” 
entered on the 11th day of August, 1958, in favor of the defendant, 
Owens-Corning Fiberglas Corporation, against said plaintiff. 


/s/ Conder C. Henry 
Attorney for Plaintiff 


Notice to Clerk: 

A copy of the foregoing Notice of Appeal has been mailed to 
Lloyd Symington, Esq., at 1701 K Street, N.W., Washington, D.C., 
the said Symington being attorney for the defendant. 

/s/. Conder C. Henry 
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Plaintiff's Exhibit No. 1 
U.S. Patent Office 
Feb. 6, 1957 | 
Division 27 


Docket Number 16, 085 | 
IN THE UNITED STATES PATENT OFFICE. 


In re application of 
FRANK K. LOWER and 
THOMAS R. HATZ, JR. : ! 
Serial No. 642, 664 : Div. 27, Room 7719 
Filed: January 22, 1946 : | 
For: SPUN GLASS MOP 


AFFIDAVIT | 
The Commissioner of Patents 
Washington 25, D. C. 
Sir: ! 
JOHN M. HALL, being duly sworn, deposes and says that he is 
Manager of Sales for Hall and Carpenter, Philadelphia, ‘Pennsylvania, 
distributors of roofing and heating supplies, and that he is familiar 
with the mop which is disclosed in the above-identified application, 
the same being exploited under the trade-name of "MIRACLE MOP", 

Affiant further states that Hall and Carpenter have been serving 
the sheet metal, roofing, and heating trades for eighty years and that 
during his experience with the company, the "MIRAC LE MOP" is the 
first great improvement in roofing mop construction since the beginning 
of pitch and asphalt roofing. It is the construction of the mop comprised 
of glass yarn that will not burn, tubular handle, guaranteed performance 
by the manufacturer, and other characteristics which in his opinion are 
but a few of the sales highlights of this product. : 

Affiant further states that the customers of Hall and Carpenter 
who have bought these mops all comment very favorably respecting the 
same. Some old timers of the trade who are slow to adopt new products 
are recommending and using this mop extensively. The favorable accep- 
tance by the trade of the mop in question is evidenced by the repeat 
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orders which Affiant’s firm has received, -such repeat orders, in 


Affiant's opinion, speaking for themselves. 
/s/ John M. Hall 


[Acknowledgement | 


AFFIDAVIT 
The Commissioner of Patents 
Washington 25, D. C. 
Sir: 

MAX REIHMANN, JR.,; being duly sworn, deposes and says that 
he is in the roofing business, being located at Camden, New Jersey, 
and that he is familiar with the mop sold under the trade-name of 
"MIRACLE MOP", which he understands is the subject of the above- 
identified application. 

Affiant further states that he has conducted his own business for 
thirty-five years and that for twelve years prior to that was also en- 
gaged in the roofing trade; and that in all that period of time he applied 
hot roofs with cotton mops until he discovered the existence of the 
"MIRACLE MOP" and found it to be so far superior to a cotton mop 
that its only similarity is in appearance. 

Since Affiant became familiar with the "MIRACLE MOP", he has 
found that with careful usage it will outlast a great many cotton mops 
and that the financial saving effected directly by the longer life of the 
"MIRACLE MOP", as well. as the time saved in labor of roofers in 


) attempting to use a shorter or depreciated cotton mop and the time 


saved in not having to wait for the preparation of a new mop, is very 
substantial. From Affiant's own experience, he is completely sold on 
_ the superiority in use of the "MIRACLE MOP", 
/s/ Max Reihmann, Jr. 
[Acknowledgement ] 
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AFFIDAVIT 
The Commissioner of Patents 
Washington 25, D. C. 
Sir: | 
JAMES F. BESWICK, being duly sworn, deposes and says that 
he is in the roofing, heating, and spouting business, being located at 
Camden, New Jersey, that he has been in business for himself since 
1930, starting to learn the roofing trade in 1924, and that as a result 
of this experience, is thoroughly familiar with the practices of that trade. 
Affiant further states that he is familiar with the "MIRACLE MOP" 
which he understands is the subject of the above- identified application, 
and that because of his above-mentioned experience, he feels qualified 
to pass upon the comparative values of the "MIRACLE MOP" and the 
ordinary cotton mop. In Affiant's opinion, the "MIRACLE MOP" is the 
finest thing that has been offered to roofers. It has always been his 
custom to make up two or three cotton mops before starting the day's 
work, but with the "MIRACLE" or glass mop, this has been eliminated 
and the glass mop can be used day in and day out without danger of its 
burning out. Affiant now considers the "MIRACLE MOP" as a piece of 
equipment the same as his ladders and other things. | 
Affiant further states that he has tried many different mop yarns 
in a search for one that would not burn and be more satisfactory generally, 
but that the "MIRACLE MOP" is the only one that he has used that does 
not burn out. From his own experience in the general knowledge of the 
trade, he has no hesitation in stating his opinion that the "MIRACLE 
MOP" is a development that satisfactorily solves the problem of apply- 
ing hot roofs, and that it is something that roofers have hoped for for 
years but thought impossible. : 
/s/ James F. Beswick 
[Acknowledgement | | 
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AFFIDAVIT 
The Commissioner of Patents 
Washington 25, D. C. 
Sir: 

JOHN J. BOYLE, being duly sworn, deposes and says that he has 
been a salesman of roofing materials for eleven years, and that in all 
his experience he has known roofing mops to be made only of cotton 
yarn, which was generally unsatisfactory because of shortness of life, 
waste in roofers’ time as the mop deteriorated and/or had to be re- 
placed, etc. 

Affiant further states that he became acquainted with the 
“MIRACLE MOP", which he understands is the subject matter of the 
above-identified application, and was impressed to the extent that he 
decided to promote it as one of his products for sale. Affiant soon sold 
a few of his roofer friends "MIRACLE MOPS", and as a result of these 
sales, found that the mops would sell themselves and that his original 
customers not only repeated their orders for the mops but spread the 
word so enthusiastically that other roofers came to him for "MIRACLE 
MOPS". After using these mops, his customers thought them to be so 
far superior to cotton mops that they decided only to use "MIRACLE 
MOPS" in the future. 

/s/ John J. Boyle 
[Acknowledgement | - 


AFFIDAVIT 
The Commissioner of Patents 
Washington 25, D. C. 
Sir: 
ALLEN H. KIRBY, JR., being duly sworn, deposes and says 
that he is Manager of Sales of Berger Brothers Company, Philadelphia, 
Pennsylvania, a company which deals in sheet metal jobbers' supplies 


wr 
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and is a manufacturer of a line of hardware used in the building trade. 

Affiant further states that he is familiar with the mop sold under 
the trade-name of "MIRACLE MOP", which he understands is the sub- 
ject of the above-identified application and which he regards as one of 
the finest accessories that was ever added to the built-up lines. The 
life of a cotton mop used by roofers depends, in Affiant's opinion, 
entirely upon the mechanic who is using it, and with good care, a cot- 
ton mop will probably cover twenty or twenty-five squares of roofing. 
However, it can be completely destroyed by high temperature asphalt 


| or pitch which is encountered daily in the roofing trade, and while the 


cost of cotton mops is relatively small, the labor of three or four roofers 
is usually lost while another mop is being repaired. Furthermore, the 
wear from abrasions lessens the carrying capacity of a cotton mop of 
asphalt and pitch, with the result that the coverage is correspondingly 
slowed up due to the shortness and/or smallness of the mop produced 


‘by such wears. The additional cost, however, of the "MIRACLE MOP" 


is more than off-set by the saving of labor, and Affiant has no hesitation 


in recommending this mop to his trade. 





/s/ Allen H. Kirby, Jr. 
[Acknowledgement ] | 





i 
U.S. Patent Office 
Aug. 9, 1948 | 
Division 27 
The Commissioner of Patents | 
Washington 25, D. C. | 
Sir: | 
| 
This is in further response to the Office Action of September 


-17, 1947 and supplemental to the amendment dated January 20, 1948. 


In addition to the five affidavits presented with the amendm ent 
filed February 4, 1947, applicant is attaching herewith five additional 
| 


affidavits, one from the coinventor, Thomas R. Hatz, Jr. and the others 
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from individuals engaged in the roofing business, as follows: FRANK 
K. LOWER, ROBERT AUSTERMUHL, GEORGE M. PATTERSON, and 
O. P. ANDERSON. The Examiner's attention is respectfully directed a 
to these affidavits, which indicate what an extensive commercial, suc- 
cessful development of the instant Spun Glass Mop has taken place. With 
the affidavit of the coinventor five exhibits designated A to E respectively 
are also attached. This last mentioned affidavit together with the ex- 
hibits attached thereto appear to establish that applicants’ invention is 
being exploited by parties other than themselves. It is thought to be all 
the more imperative that protection commensurate with the advance 
made in the art be accorded applicant at an early a date as practicable. 
The affidavits and exhibits are self-explanatory and are further indica- 
tive that applicants’ invention in this field has had no counterpart 
hitherto. 
In the prior amendments filed applicants at some length cited 
authorities whose rulings in cases of somewhat similar or parallel im- 
port should, it is believed, guide and amply warrant the Examiner in 
the allowance of the claims of the present case. The extraordinary 
Simplicity of their invention is apt to give a false impression as to the 
value of the concept and its scope. In this regard, we call attention to 
the holding in the case of Diamond Rubber Co. v. Consolidated Rubber 
Tire Co. 220 U.S. 428, 434-435 wherein the Court said: 
"Its simplicity should not blind us as to its character. 
Many things, and the patent law abounds in illustrations, 
seem obvious after they have been done, and, 'in the light v 
of the accomplished result, 'it is often a matter of wonder 
how they so long ‘eluded the search of the discoverer and 
set at defiance the speculations of inventive genius. | 
"Pearl v. Ocean Mills, 11 Off.Gaz 2. Knowledge after | 
the event is always easy, and problems once solved present 
no difficulties, indeed, may be represented as never having 
had any, and expert witnesses may be brought forward to 
show that the new thing which seemed to have eluded the 
search of the world was always ready at hand and easy to 
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be seen by a merely skillful attention. But the law has 
other tests of the invention than subtle conjectures of what 
might have been seen and yet was not. It regards a change 
aS evidence of novelty, the acceptance and utility of change 
as a further evidence, even as demonstration. " 

The commercial success of the device under consideration is a 
strong argument as to the value of the invention involved, all the more 
so since over a period of many years, no outstanding improvement in 
the related field would seem to have been effected. The patents cited 
and the affidavits filed appear to corroborate this statement. 

While it is not desired to burden the record with citations of 
many decisions applicable to the case at bar, itis thought the ruling 
in the case of Safety Car Heating and Lighting Company, Inc. v. General 
Electric Co. et al, 69 U.S.P.Q., 401,402, C.C.A., Second Circuit 
seems relevant as deciding an issue of somewhat similar purport. In 
this last mentioned case, it was stated: | 

"In appraising an inventor's contribution to the art, as 
we have often said the most reliable test is to look at the 
situation before and after it appears. Substantially all 
inventions are for the combination of old elements; what 
counts is the selection out of all their possible permuta- 
tions of that new combination which will be serviceable. ™ 

Allowance of the claims as now presented in view of the facts 
presented and the rulings cited is sincerely felt to be amply warranted, 
and the Examiner, therefore, is now respectfully urged to accord appli- 
cants the protection set forth which, it is submitted, is specific to the 


instant invention. 





Respectfully submitted 


FRANK K. LOWER and 
THOMAS R. HATZ, JR. 


By: /s/ Joshuar H. Porrs 
Their Attorney 
| 


“ 


Philadelphia 7, Pennsylvania 
August 5, 1948 





[Mail Division, Aug 6, 1948] U.S. Patent Office 
Aug. 9, 1948 
Division 27 


AFFIDAVIT 
The Commissioner of Patents | 
Washington 25, D. C. 


Dear Sir: 

FRANK K. LOWER, being duly sworn, according to law, deposes 
and says that he and THOMAS R, HATZ, JR. jointly discovered and in- 
vented the Mop disclosed in the above-entitled Application for Patent; 


that they started to experiment in an endeavor to make a mop that would 
be more durable and more efficient than the yarn mops that had been in 
use for generations, and succeeded in finally making the mop described 
in the above-entitled Application for Patent which has proved highly 
efficient and durable and has met with such success that the market has 
been flooded with infringing devices by many manufacturers; that for a 
period of four (4) months last year Owens-Corning refused to sell them 
strands until after they had their lawyers take up correspondence with 
said Company when it again continued to sell them fiber glass strands. 

Deponent has read over the affidavit signed by his co-inventor, 
THOMAS R. HATZ, JR., and as to the statements of their experiments 
and use and of the infringing devices therein stated, they are true ex- 
cept things that are stated on information and belief and those that have 
occurred since the latter part of 1945 deponent is familiar with and 
states that he believes that they are true. 

Signed at Philadelphia, in the County of Philadelphia, and 
Commonwealth of Pennsylvania, this 20th day of July, A.D. 1948. 

/s/ Frank K. Lower 

[Acknowledgement | 
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AFFIDAVIT 


The Commissioner of Patents 
Washington 25, D. C. 


Dear Sir: 





O. P. ANDERSON, being duly sworn, according to law, deposes 


and says that he has had over twenty-five (25) years' experience in the 


Roofing Supply business. Heisa representative of Berger Brothers 
Company, of 229 to 237 Arch Street, Philadelphia, Pennsylvania; that 
his address and residence is 213 Cuthbert Road, Collingswood, New 


Jersey; that the territory that he covers is South J ersey, that is being 


the Southern part of the State of New Jersey; that he contacts continually 


people who are in the Roofing business and Roofing Supply business; 
In his opinion, the SPUN GLASS MOP, involved in! the above- 


| 
entitled Application for Patent, and known on the market as "THE 


MIRACLE MOP" constitutes the greatest improvement and contribution 


to the industry of Mops for application of cement and other materials in 


the roofing industry that has been produced during all of his twenty-five 


| 
(25) years' experience; that he has talked to many users of said Mop and 


they are universally loud in their praise of it, most of them stating that 


one of them outlasts many of any former mop that was upon the market. 


The mop involved in the above-mentioned Application in performance 
| 


and durability is truly the answer to the roofer's prayer; 


Those engaged in the roofing business have been complaining 


during all of his experience and contacts with them for the past twenty- 


five (25) years of the shortness of the life of the mops that were on the 


market for this purpose. It resulted not only in the loss 


of time of the 


workmen while a new mop was being arranged after one had burned out, 


but the time and work of producing the «new mop; 








The Glass Fiber Mops of the Applicants involved in the above- 


identified Application are not only more economical while in use but 


outlast anything on the market before many times over. It supplies a de- 


mand that those engaged in the roofing business have been in search of 


without success. 





178 
The above statements are true of affiant's personal knowledge as 


well as upon information and belief upon statements made by innumerable 


individuals engaged in the Roofing business with whom he has been in 
contact and where they have used "THE MIRACLE MOP" identified in 
the above-entitled Application for Patent. 
Signed at City of Collingswood, County of 
State of New Jersey. 
/s/ O. P. Anderson 
[Acknowledgement ] 


AFFIDAVIT 
The Commissioner of Patents 
Washington 25, D. C. 
Dear Sir: 

ROBERT AUSTERMUHL, being duly sworn, according to law, 
deposes and says that his address is 124 North 3rd Street, Camden, 
New Jersey; that he owns. the business of Geo. Austermuhl & Son, 
in the Roofing and Heating business; that he has been personally engaged 
in the business for over twenty-five (25) years, his father being de- 
ceased; that during all of his experience in the Roofing business his 
firm, in common with all others, had continual trouble with mops 
burning out and the constant care and expense of keeping them in order; 

That deponent can truthfully state that he was amazed with the 
performance of the fiber glass mop, known in the trade as "THE 
MIRACLE MOP", which he purchased from the Berger Brothers Com- 
pany of Philadelphia, Pennsylvania; that his men report that this mop 
is by far superior to the yarn mops that they have always been com- 
pelled to use because it holds the heat and permits the asphalt to flow 
more evenly and smoothly, yet it will not burn and does not burn; they 
have found that it is much easier to re-heat and it has so far outlasted 
about six (6) yarn mops, and we do not know how much longer it will last 
as we are still using it; 
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During all of deponent's experience, there has been a continual 
desire and demand among those engaged in the Roofing and Heating busi- 


ness for a mop that would last longer and be more efficient than the yarn 


mops that we have been compelled to use all this time until the fiber 
glass mop was discovered or invented by Frank K. Lower and Thomas 
R. Hatz, Jr., known in the trade as ''THE MIRACLE MOP", and we 
think the name justly describes its merits; 

The aluminum handle is another very good feature due to its 
lightness and it is easy to keep clean and, like the mop, it will not burn 
or char like the old wood handles; the time saved in not having to con- 
Sstantly change mops during the application of roofs certainly warrants 
the difference in the price which is considerably more than the cotton 
yarn mops available and that have been available during all of his ex- 


perience, and which are being substituted wherever "THE MIRACLE MOP" 


has been tried; ! 

That so far as deponent knows, or has been able to learn, this is 
the most advanced step made in roofing applications since we changed 
from wood burning kettle to oil fired kettles many years ago; deponent 
believes that this discovery or invention possesses great utility and 
supplies a long felt deficiency in the mops used for applying cement or 
other materials; it is easy to keep clean, will not burn, and does not 
harden when not in use; | 

Deponent states that all of the above is true of his own personal 
knowledge except as to those stated upon information and belief, and as 





to those matters, he believes them to be true because they correspond 
with his own observations and experience. ! 
Signed at City of Camden, County of Camden, State of New Jersey. 
/s/ Robert Austermuhl 


[Acknowledgement ] 
| 
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AFFIDAVIT 
The Commissioner of Patents 
Washington 25, D. C. 
Dear Sir: 
THOMAS R. HATZ, JR., being duly sworn, according to law, 
deposes and states that he has been in the Roofing business over twenty 
(20) years, for three (3) years of the time was associated with his father 
in the business; that he is one of the Applicants for Patent on "SPUN 
GLASS MOP", Serial Number 642, 664, filed in the United States Patent 
Office January 22, 1946; that prior to the discovery and invention of 
Frank K. Lower and himself disclosed in the above-identified Application 
for Patent, all roofing mops were made of cotton yarn strands and were 
continually burning out, became hard when not in uSe, caused a great 
deal of loss of time of labor when one would take fire and the laborers 
would have to wait until a new one was made or produced, and their 
life was very limited because they could not stand the extreme heat and 
the wear that was placed upon them when being used to spread hot cement, 
tar, or other material; that during all of the years that he has been in 
the business of roofing there has been a constant demand for a mop that 
would last longer and be more efficient while in use and less trouble to 
keep in repair and in working condition; : 
The discovery and invention by himself and Frank K. Lower of | 
the Fiber Glass Mop has solved the question that has been constantly 
sought for for over twenty (20) years that he has been in the business 
~ and he does not know, of his own knowledge, how much longer. r 
Attached hereto is a circular entitled "THE MIRACLE MOP" and 
_ the statements therein are true of his own knowledge, said circular, 
along with the strand from a ''MIRACLE MOP" is marked Exhibit ''A", 
and made a part hereof; 
That wherever they have sold one of "THE MIRACLE MOPS", the 
| purchasers have been delighted with the results and perfectly willing to 
pay the higher price for them over what the former mops could be bought 


for. 
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Filed herewith is a copy of the VOICE OF THE ROOFING INDUSTRY 
magazine for June, 1947. On page 30 therein is an article headed "THIS 
NEW GLASS MOP REALLY SOAKS UP HOTSTUFF", containing a cut of 
a glass mop said, in the article, to be placed on the market by Klass 
Fiber Poeducts Co., a distributor of Owens-Corning products, organized 
only last J une, being long after Applicants had made their invention and 
long after they had filed their -Application for Patent; said article dis- 
closes and describes the invention claimed in the above-entitled Applica- 
tion for Patent of deponent and his co-inventor; Owens-Corning having 
acquired, or been sent a copy of deponent’s advertisement, the wording 
of portions of this ad are convincing evidence that it was copied in part 
from the advertising that deponent and his co-inventor sent out. 

Deponent is informed that the Owens-Corning Fiber Glass ad was 
sent to practically every roofer in his section of the country except to 
deponent, indicating that he and his co-inventor were deliberately omitted 
from the mailing list. : 

Page 30, cut from the VOICE OF THE ROOFING INDUSTRY, for 
June, 1947, headed "THIS NEW GLASS MOP REALLY SOAKS UP HOT- 
STUFF" is attached hereto and marked deponent's Exhibit "B", and 
made a part hereof. 

In AMERICAN ARTISAN, of February, 1948, on page 34. is an 
entire page of an advertisement headed "GET THESE 4 ADVANTAGES 
WITH FIBERGLAS MOP YARN" with illustrations of Owens-Corning 
Fiberglas Corporation, being -the ad of Owens-Corning Fiberglas 
Corporation, which company has been clearly infringing upon deponent's 
invention since 1947. Said page 34 of the February issue of AMERICAN 
ARTISAN is attached hereto, marked deponent's asia "C" and made 
a part hereof. . , 

In THE PIONEER of October, 1946 magazine, on page 9, appears 
an article showing a cut of the fiber glass strands stating that "Glass 





Fiber Mop designed to save time in applying bitumen to roofing. The 


outstanding feature of this mop unit is its long service life which results 


from the fact that the glass fibers do not burn or char when dipped into 


i 
| 
i 
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the bitumen which is usually applied at temperatures between 400 and 
600 degrees F." It is believed that this article appeared as a result of 


the publication of deponent's invention. Said magazine is attached here- 
to, marked Deponent's Exhibit "D" and made a part hereof. 
It will be noted that the Application of deponent et al was filed 
nine (9) months ahead of this. Their invention had been publicized and 
circularized and, undoubtedly, the above article was published as a re- 
sult of the publicity given the invention of deponent and his associate. 
Attached hereto, marked Exhibit "E", and made a part hereof is 
a copy of an advertisement on a mailing card showing a cut of deponent's 
mop or one substantially identical bearing the following "AT LAST A 
ROOF MOP THAT WON'T BURN IT'S FIBERGLAS! " This advertise- 
ment was, evidently, copied from an advertisement of deponent. 
Deponent and his associate have not had the means to widely ad- 
vertise their Fiber Glass Mop, and for four (4) months last year Owens- 


Corning refused to sell deponent and his co-inventor glass for making 


their mops. After deponent and his associate had their attorneys, Pepper, 


Bodine & Stokes, take up the matter with Owens-Corning Fiberglas Corp. 
it then agreed to sell them the yarn. | 
Deponent further states that he believes that no one had discovered 
that Fiber Glass might be used in making a roofing mop,nor had dis- 
covered the miraculous, unsuspected durability and efficiency of a mop 
made of this material and, in fact, though Fiber Glass strands had been 
used for other purposes, it is believed that the Applicants of the above- 
entitled Application for Patent were the first to make the discovery and 
invention of a Fiber Glass Mop, which has resulted in saving time, ex- 
pense, and the time of laborers when the roofers would be delayed in 
making a new mop, which were always in danger of catching fire and 
burning, which ended its life then and there and, in any event, a very 
short life in use, and the new mops, like the deponent and his co- 
inventor’s invention are efficient, durable and do much better work and 
will not burn, not deteriorate, and last for an unbelievably long time as 


compared with the mops heretofore in use. 


a 
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Signed at Westmont in the County of Camden, and State of New 


Jersey, this 30th day of July, A.D. 1948. ! 


/s/ Thomas R. Hatz, Jr. 


[Acknowledgement ] 
U.S. Patent Office 
August 9, 1948 
Docket Number 16, 085 Division 27 





Mail Division 
August 6, 1948 
U.S. Patent Office 


IN THE UNITED STATES PATENT 
OFFICE 





In re application of 
FRANK K. LOWER AND | 
THOMAS R. HATZ, JR. : oi Bag | 

Serial No. 642, 664 ; , Division 27, Room 7718 


Filed: January 22, 1946 
For: SPUN GLASS MOP 


AFFIDAVIT -- GEORGE M. PATTERSON 


The Commissioner of Patents 
Washington 25, | 
DL. : 


Dear Sir: ! 
GEORGE M. PATTERSON, being duly sworn according to law, 
deposes and says that his occupation is that of a Roofer, and his ad- 
dress is 2736 North Front Street, Philadelphia, County of Philadelphia, 
Commonwealth of Pennsylvania; that he has grown up in the Roofing 
business, with his father, his father having been engaged in the business 
for fifty (50) years and that he has been actually engaged in the business 
for more than twenty (20) years of Roofing, specializing in asphalt roof- 
ing; 
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That after having used the Mop identified in the above-entitled 
Application for Patent he is very glad to highly recommend said Roofing 
Mop to anyone, including the United States Patent Office; ever since the 
Mop above described and known commercially as ''THE MIRACLE 
MOP", in use since January, 1946, our firm has used nothing but spun- 
glass for roofing mops. It is so superior to cotton or string for mops 
that we estimate that our mop costs have been reduced by more than 
half; "THE MIRACLE MOP" lasts for an almost unbelievable length of 
time as compared with the other mops in use and available prior to the 
discovery of Frank K. Lower and Thomas R. Hatz, Jr. The previous 
mops were continually burning out and hardened when they were taken 
out and let stand and had many very objectionable features, all of which 
are eliminated by the discovery of Frank K. Lower and Thomas R. Hatz, 
dT s3 

He believes that this discovery is the most important roofing im- 
provement that he has ever seen in all of his experience and he has been 
advised of the same thing by other people, his father, for instance, who 
has been in the business for fifty (50) years; 

"THE MIRACLE MOP" requires no special care, does not burn, 
and lasts indefinitely, where all of the mops in use before required 
constant care and were continually burning out, and consuming time and 
expense in replacements. 

The foregoing statements are true of deponent's own personal 
knowledge except as to the things that are herein stated upon informa- 
tion and belief and as to those matters he believes them to be true be- 
cause they correspond with his own experience and knowledge. 

Signed at City of Phila., County of Phila., State of Penna. 


/s/ George M. Patterson 


i. a Va Te 7 











